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JOINT APPENDIX 


[Filed Dec. 7, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on February 25, 1960, Sworn in on March 1, 1960 


Criminal No. 1020-60: 
Grand Jury Original | 


THE UNITED STATES OF AMERICA, ) 
bs ) Violation: 22 D.C.C. 1301 

) 

) 


Plaintiff, 


H. NEIL KELLY, JR., (False Pretenses) 
Defendant. 18 U.S.C. 1343 (Fraud by Wire) 
22 D.C.C. 2201 (Grand Larceny) 
18 U.S.C. 1341 (Fraud by Mail) 
18 U.S.C. 1342 (Use of Assumed 
Name) 
18 U.S.C. 1702 (Obstruction of 
Correspondence) 


The Grand Jury charges: 
* * * 


COUNT I 


On or about June 1, 1959, within the District of Columbia, H. Neil 
Kelly , Jr., with intent to defraud, made and caused to be made the follow- 
ing false representations to George W. Stanford: | 

That a bank check he, the said H. Neil Kelly, Jr., then presented 
and caused to be presented to George W. Stanford, dated June f, 1959, 
drawn on the Citizens Bank of Takoma Park, Takoma Park, Maryland, 
payable to The Standford Corporation, in the amount of $3,500.00, and bear- 
ing the name of James A. Gregory, as maker, was a good bank check and 
that there was sufficient money in that bank in the account of is maker to 
pay that check. 

This was not true and the said H. Neil Kelly, Jr., knew it was not 
true, but George W. Stanford believing it to be true and relying upon it, on 


or about June 5, 1959, within the District of Columbia, delivered and caused 
to be delivered to the said H. Neil Kelly, Jr., goods and property of the 
Stanford Corporation, a body corporate, of the value in excess of $100.00. 


* * * * * 


COUNT IV 


On or about June 6, 1958, within the District of Columbia, H. Neil 
Kelly, Jr., with intent to defraud, falsely represented in a telephone con- 
versation between the defendant and the firm of Jones, Kreeger and Hewitt, 
that he, the defendant,'H. Neil Kelly, Jr., was in fact Rutherford Day, who 
had an account with Jones, Kreeger and Hewitt, and further represented 
that Rutherford Day desired to purchase certain shares of stock of the 
value of in excess of $100.00. 

This was not true and the defendant, H. Neil Kelly, Jr., knew it was 
not true but the firm of Jones, Kreeger and Hewitt, believing that the tele- 
phone caller was Rutherford Day and that he was placing an order to pur- 
chase said stock and relying upon the said representations made by the de- 
fendant, H. Neil Kelly, Jr., acquired to their detriment stock of the value 
in excess of $100.00. 


* * 


COUNT Vi 


On or about July 18, 1958, within the District of Columbia, H. Neil 
Kelly, Jr., with intent to defraud, falsely represented in a telephone con- 
versation between the defendant and the firm of Jones, Kreeger and Hewitt 
that he, the defendant, H. Neil Kelly, Jr., was in fact Rutherford Day, who 
had an account with Jones, Kreeger and Hewitt, and further represented 
that Rutherford Day desired to purchase certain shares of stock of the value 
of in excess of $100.00. 

This was not true and the defendant, H. Neil Kelly, Jr., knew it was 
not true, but the firm of Jones, Kreeger and Hewitt, believing that the tele- 
phone caller was Rutherford Day and that he was placing an order to pur- 
chase said stock and relying upon the said representations made by the de- 
fendant, H. Neil Kelly, Jr., acquired to their detriment stock of the value 
in excess of $100.00. 
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COUNT Ix 


On or about July 22,1958, within the District of Columbia, H. Neil 
Kelly , Jr., with intent to defraud, falsely represented in a telephone con- 
versation between the defendant and the firm of Jones, Kreeger and Hewitt, 
that he, the defendant H. Neil Kelly, Jr., was in fact Rutherford Day, who 
had an account with Jones, Kreeger and Hewitt, and further represented 
that Rutherford Day desired to purchase certain shares of stock of the value 
in excess of $100.00. | 

This was not true and the defendant, H. Neil Kelly, Jr., chew it was 
not true, but the firm of Jones, Kreeger and Hewitt, believing that the tele- 
phone caller was Rutherford Day and that he was placing an order to pur- 
chase said stock and relying upon the said representations made by the de- 
fendant, H. Neil Kelly, Jr., acquired to their detriment stock of the value 
in excess of $100.00. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ William E. W. Howe 
Foreman 


[Filed Dec. 14, 1960] 
PLEA OF DEFENDANT 
On this 14th day of December, 1960, the defendant, H. Neil Kelly, 
Jr., appearing in proper person and by his attorney, Joseph J. Lyman i 


Esquire, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. ! 
Bond is set by the Court in the sum of $5,000.00 and the defendant 


is committed to the District of Columbia Jail. 
By direction of 


David A. Pine, Presiding Judge 
Present: Criminal Court #Assign. 


United States Attorney 
By: Frederick Smithson HARRY M. HULL, Clerk 


Asst. United States Attorney By: Paul A. Roser 
*** Deputy Clerk 


[Filed Feb. 2, 1961] 
MOTION TO DISMISS 


The defendant moves the Court to dismiss the following counts of 

the indictment: 
COUNT I 

The allegations fail to state an offense under Title 18, Section 1343, 
U.S. Code. The essence of an offense under this Section is that there be 
a scheme to defraud and that it be undertaken by an interstate communica- 
tion. The alleged failure to pay for stock ordered from a brokerage firm 
could result in nothing more than a cancellation of the order. There are 
no facts stated which suggest how the Stanford Corporation could be de- 
frauded. Thousands of orders are placed daily on the exchanges through 
brokers. Not all of them are paid for; hence a cancellation usually follows. 
There is no allegation that Stanford Corporation suffered or could suffer a 
loss. The investing public would be jailed indiscriminately if it found itself 
unable to pay for securities after placing an order for some. The recita- 
tions of the conclusions in Count I fall short of informing the defendant of 
the precise offense he must defend. An indictment must be tested upon the 
presumption that the defendant has no knowledge of the facts charged in the 
indictment and certainly no knowledge of facts withheld from the indictment 


upon which the prosecution intends to offer evidence. It is well established 


that an indictment must charge an offense with such reasonable certainty 
that the accused can make his defense. United States V. Latimore, 94 U.S. 
App. D.C. 268, 271. 
COURT IV 

The allegations fail to state an offense under § 22-1301, D.C. Code. 
The indictment fails to state whether the defendant "obtained * * * anything 
of value * * *" by means of the alleged false representation. The indict- 
ment states that Rutherford Day was in fact a customer who had an account 
with Jones, Kreeger & Hewitt -- therefore, any order placed in his name 
would be delivered to the account of Rutherford Day in a normal brokerage 
transaction. If anyone suffered a detriment it was Rutherford Day and not 
Jones, Kreeger & Hewitt as alleged. 
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The allegations could not apply to 18 U.S.C. 1343 (fraud by wire 
statute) or 18 U.S.C. 1342 (use of assumed name statute) since the phone 
call was made within the District of Columbia and not in interstate com- 
merce; furthermore, the assumed name was not used in the mails. In the 
absence of these allegations, the count cannot stand under these sections. 
If some other section is alleged to have been violated, defendant is not 
aware of it and is entitled to know the citation, if any. ! 

COUNT V 


The allegations are so vague and indefinite and so denuded of es- 
sential facts as to deprive the defendant of his right to be apprised of the 
charge against him to protect against being charged twice for the same 
offense. The Count asserts some of the statutory language of § 1341, Title 
18, U. S. Code, but fails to meet even the basic information required in 
mail fraud cases as outlined in Official Form #3, Appendix of Forms, 
F.R.Cr.P., Title 18, U.S. Code. The indirect and argumentative language 
deprives the defendant of his right under the Sixth Amendment to the Con- 
stitution. There is no disclosure as to whether the grand jury knew to whom 
defendant addressed the postcard to perpetrate the alleged fraud. 

COUNT VI | 


The argument set out above in Count V is incorporated herein. 
COUNT Vil | 


The argument set out above in Count IV is incorporated herein. 


COUNT XI 
The argument set out above in Count IV is incorporated herein. 


WHEREFORE defendant prays that Counts I, IV,V, VI, VII and XI 
be dismissed. 


/s/ Joseph J. Lyman 
1001 Connecticut Ave..NW 
Washington 6,D.C. | 


Attorney for poteitan: 
[Certificate of Service] 


[Filed Feb. 17, 1961] 


On this 17th day of February, 1961, came the attorney of the United 
States; the defendant in proper person, and by his attorney, Joseph J. Lyman, 
Esquire; whereupon the defendant's motion to dismiss the indictment, com- 
ing on to be heard, after argument by counsel, is by the Court denied. 
By direction of 
Edward M. Curran 


residing Judge 
Present: Criminal Court #2 


United States Attorney 


By: Frederick Smithson HARRY M. HULL, Clerk 
Assistant United States Attorney 


B. Williamson _ By: /s/ John A. O'Brien 
Official Reporter epu erk 


[Filed May 29, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
March 1, 1961. 
The above-captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court for the Dis- 
trict of Columbia, and a jury. 


* * * 


Washington, D.C. 
March 2, 1961. 


* * * * 
GEORGE W. STANFORD 
called on behalf of the Government, and having been duly sworn, was eX- 
amined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, SMITHSON: 
Q. Your name is George W. Stanford? A. That's correct. 
* * * * * ; 
Q. And the name of your particular business concern? A. The 
Stanford Corporation. | 
* * * * * 
Q. And you were the president? A. That's correct. 
* * * * * 
MR. SMITHSON: Would Your Honor indulge me just a moment ? 
THE COURT: Surely. Take whatever time you need. | 
(Brief pause.) 
MR. SMITHSON: May I have this marked for identification, Your 
Honor, Government Exhibit 2? 


(A customer's record was marked 
Government's Exh. No. 2 for identification.) 


MR. SMITHSON: May I have this marked for identification, Your 


Honor, Government Exhibit 3? 


61 (A confirmation and secant was marked 
Government's Exh. No. 3 for identification.) 


MR, SMITHSON: Government Exhibit 4. 


(A confirmation and paar was marked 
Government's Exh. No. 4 for identification.) 


MR. SMITHSON: Government Exhibit 5. 


(A confirmation and receipt be marked 
Government's Exh. No. 5 for identification.) 


BY MR, SMITHSON: 
Q. I will show you, sir, at this time Government Exhibit 2. What 
is this? A. This is a record of -- a customer's record from our books 
and ledgers, a record of a customer by the name of James Gregory, and 
the sheet was in the charge of the salesman by the name of McGann, 
Q. And did you bring that and other records, sir, pursuant to a sub- 
poena, to the court? A. Yes, I did. 


Q. And these are the records of your company, is that correct ? 
A. That's correct. 
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Q. And did you normally maintain such records on customers ? 
A. Onevery customer there has to be a record kept. 

Q. And is this record, in the form kept by you, in the usual form? 
A. It's kept by the corporation, by the bookkeeping system. 

Q. And would that be the person of Phyllis Borghese? A. That's 
correct. 

Q. Now, particularly, sir, with regard to this particular item, 
Exhibit 3, what is this item? A. This item is a confirmation receipt that 
shows a purchase by Mr. James Gregory of 100 shares of Mackinaw stock 
at 1-3/8, which is $137.50. 

Q. And that is the same James Gregory about whom this ledger 
sheet is concerned, is that correct? A. That is correct. 

Q. And the address of that particular client was in Adelphi, Mary- 
land, is that correct? A. That's the address we have. 

Q. All right, sir. I show you Government Exhibit 4. What is that ? 
A. That is the same type of a confirmation, but this is a different trans- 


action, which is 500 shares of Commodity Holding Corporation stock at $7 
a share in the amount of $3500. 
Q. And this particular instrument, Government Exhibit 5 for iden- 
tification, what is it? A. This is the same type of 2 confirmation that comes 
back or to ancther broker. We purchased this Mackinaw stock from 
a company called Landrum Allen. 


Q. I notice, sir, certain writing up here, J-1101, on Government 
Exhibit 5 for identification and Government Exhibit 3 for identification, 
both bearing the same number. What is that? A. Well, on the ledger sheet 
the certificate number is or was J-1101, and we make a notation on that 
particular certificate. That is the same one we purchased back from Lan- 
drum Allen, No. J-1101. 

Q. I would like to direct your attention to the name of James Gregory. 
Do you recall, sir, when you first heard of the person of James Gregory ? 
A. The first I heard of this person's name was when one of the salesmen, 
McGann, brought to me the question of this man purchasing stock. 

Q. And was that with regard to Mackinaw or Commodity Holding? 


A. No, this was in regards to Commodity Holding. I hadn't talked about 
the name before. : 

Q. Did you talk with your salesman, McGann, relative to. this pur- 
chase? A, Yes, I did. 

Q. And tell me, sir, did you talk to James Gregory with papund to 
this particular purchase? A. I talked to someone on the telephone that 
presented himself as Mr. Gregory. I presumed it was him because that is 
who I thought I was talking to. 

MR, LYMAN: Objection, Your Honor; presumption. 

THE COURT: This is just a preliminary question. 

MR. SMITHSON: That is correct, Your Honor. 

[BY MR, SMITHSON:] 

Q. And tell me, sir, do you know -- did you have occasion to call 
any numbers, telephone numbers? A. Yes, I tried calling this person at 
his residence, which was Adelphi, Maryland, but I never got ahold of him. 

Q. Tell me, sir, does the number HE or Hemlock 9-1589 strike a 
familiar bell in your memory? A. That is the number I called at the resi- 
dence of this person. 

Q. Did you ever talk with anyone at that address? A. Yes, I did. 

Q. And whom did you ask for? A. I asked for Mr. Gregory and -- 

Q. Was it a male or female voice who answered? A. Female voice 
that answered. 

Q. Now, did you ever meet this customer or client of yours, that 


is, James A. Gregory? A. No, I never did. 
* * * * * 


Q. Itake it you never personally talked to Gregory on the telephone? 
A. I did at a later date. | 


Q. No, I mean during this period of May and early June: 1959. 
A. No, I did not. Never. 
* * * * * 
Q. Relative to the stock of Commodity Holding Corporation did you 
ever consult the pink sheets to get any quotation for that stock? A. No, I 
did not. 
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Q. Do you know whether or not McGann did? A. I don't know that. 

Q. Now tell me, sir, did you make any efforts, you or your firm, 
to purchase Commodity Holding Corporation stock? A. When Gregory 
first asked us to purchase this stock for him we could not find it in the 
sheets until the next day. It was listed in the sheets the next day. 

Q. What was the approximate date of the request to locate or pur- 
chase these shares of Commodity Holding Corporation? A. Idon't remem- 
ber the exact date, but it was on the confirmation. 

Q. Showing you, sir, Government Exhibit 4 for identification, I will 

ask you to examine the top righthand corner. Does this refresh your 
recollection as to the date? A. The date of purchase was 5-27-59. 

Q. That is the date of May 27, 1959, correct? A. That's correct. 

Q. Now, do you recall how long before that it was that you were con- 
tacted by this person by the name of Gregory to so purchase, you or your 
firm? A. My recollection was just a day or so before that because the day 
they asked for it we could not find it. 

* * * 

(IN OPEN COURT:) 

BY MR. SMITHSON: 

Q. Mr. Stanford, what did youdoto purchase or acquire these 500 
shares of Commodity Holding Corporation stock? Did you contact anyone? 
A. The company listed in the sheets that advertised that they had stock for 
sale was the Investment Bankers of America. 

Q. Was it not the Mutual Fund, sir? A. I'm sorry, it was listed 
under the Mutual Funds. And I called Mutual Funds and they said -- 


Q. No. Did you speak to a person by the name of Batten? A. Yes, 


I did. 

Q. As a result of any information that you learned from Mr. Batten 
did you call anyone else? A. Yes, I did. 

Q. Whom did youcall? A. I called Investment Bankers of America. 

Q. Did you speak with a person by the name of Pitman, Tony Pitman? 
A. Yes, I talked to Mr. Pitman. 


Q. As a result of that conversation, sir, did you purchase these 
shares from anyone? A. Yes, I purchased the 500 shares from Mr. Pitman. 

Q. And what did you pay for them, sir? A. Approximately 6-1/4 
dollars per share. 


Q. And did you purchase them, sir, as an agent or as a principal ? 
A. As a principal. 
THE COURT: As what? 
THE WITNESS: As a principal purchaser. 
[BY MR. SMITHSON:] 
Q. And does your document so indicate that? A. Yes, it does. 
THE COURT: Now tell me again what you purchased it for, at what 


price? 
THE WITNESS: Approximately $6.25. 
[BY MR. SMITHSON:] 

Q. Itake it, then, sir, for arithmetic purposes that comes toa 

total of $3,125, is that correct? A. That's correct. 
* * * * * 

Q. Now, as a result of that call, sir, did you receive any call from 
a person by the name of Gregory, James A. Gregory? A. Yes, I did. 

Q. Did you have a conversation, sir, with him relative to the value. 
of this particular stock you were buying for him and why he wanted it? 
A. Yes, I did. 

Q. What was it? 

MR, LYMAN: Objection, Your Honor. 

THE COURT: Objection sustained. 

MR. SMITHSON: Your Honor, I think it goes to prove the part of 
what the Government alleges constitutes the scheme and representation 
that was made. 

THE COURT: I know, but I think you better come to the bench, 
gentlemen, and I will explain my ruling. 

(AT THE BENCH:) 

THE COURT: That goes to the first count of the indictment? 
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MR. SMITHSON: It goes to the first count, Your Honor, and also 
I think it's the second count, which is the false pretenses. 

THE COURT: Yes. The difficulty is -- and that is the only reason 
why I am sustaining the objection; perhaps you can cure the difficulty -- 


the defendant is named as the person who perpetrated the scheme to de- 
fraud. Gregory is not mentioned. 

MR, SMITHSON: No, sir, but your Honor will recall that James A. 
Gregory was identified as a witness, and I should tell Your Honor that he 
is in custody, having been sentenced for this same offense of false pretenses 
involved, I think, in Count 2, because he was apprehended and the defendant 
Kelly wasn't. 

THE COURT: I understand, but that is not the point. The point is, 
how is a conversation or a statement made by Gregory to this witness ad- 
missible as against this defendant ? 

MR. SMITHSON: Because I believe, Your Honor, that while we do 
not have conspiracy charged, that when the Government will be able to show 
a concert of action between two people, Gregory and this defendant, the 
statement becomes admissible as to Kelly, subject to a warning by the Court 
that I must show such a connection. 

THE COURT: I know there are many Judges who admit subject to 
connection. Itry to avoid that. Why don't you prove first the connection 
between Gregory and Kelly? And if you prove a prima facie case of a con- 
nection, sufficient connection, then this may be admissible. In other words, 

I am only excluding it in view of the fact that objection was made at 
this time. It may become admissible after you lay a foundation for it. 

MR. SMITHSON: I will go along that basis and see if I can do it that 
way, Your Honor. 

THE COURT: You say that Gregory is in custody. Is he going to be 
produced as a witness? 

MR. SMITHSON: Yes, sir. 


(IN OPEN COURT:) 
* * 
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[BY MR. SMITHSON:] 

Q. I show you at this time, sir, Government Exhibit 9, consisting 
of three papers. Would you describe what these are? A, Yes. This one 
is the check for $3500 made out to the Stanford Corporation which was in 
payment for the stock that was purchased by Gregory; and then it was re- 

turned, naturally, by our bank with a protest charge, and the payment had 
been stopped by this bank in Bethesda or the original bank the since was 
drawn on, Takoma Park. 

Q. The Citizens Bank of Takoma Park, Takoma Park, Maryland? 
A. That's correct. 


* * * * * 


Q. And after that time had passed what did you do? 
* * * * * 
THE WITNESS: * * * We allowed about five days or six days, I 
don't recall, and then we sent the certificates in the mail to the address to 
Mr, James Gregory. 


Q. And that address, sir, is that 1520 Kanawha Street, Adelptt, 


Maryland? A. That's correct. 
* * * * * 


Q. I will show you, sir, Government Exhibit 4 for identification, 
which you have previously identified as a paper reflecting the gale of the 
Commodity Holding Corporation stock to James Gregory at 1520 Kanawha 
Street, Adelphi, Maryland. Do you recall that identification before lunch? 
A. Yes,I do. 

Q. Now, up here, sir, the trade date is what for this particular 
transaction? A. The trade date to Gregory was the 27th. | 

Q. Of what month? A. Of -- 

Q. May of 1959? A. May of 1959. 

Q. What is your settlement date? A. The settlement date was 


June 2nd. 
* 
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CROSS EXAMINATION 
BY MR. LYMAN: 
* * * * * 

Q. You were aware -- strike that. You did in fact make a purchase 
of this stock, did you not, sir? A. Yes, I did. 

Q. Do you have the confirmation slip with you? A. No,I do not at 
the moment. 

Q. Where is it? A. Unfortunately, it's in my other suit at home. 
I had it with me yesterday. 

THE COURT: What? 

THE WITNESS: I have a confirmation he is asking for in another 
suit of clothes at home. 

[BY MR. LYMAN:] 

Q. You showed it to me yesterday, did you not? A. Yes, I did. 

Q. And do you recall that when you showed it to me it did reflect 
that you purchased 2,000 shares of Commodity Holding Corporation at 10 
cents a share? A. Yes, correct. 

THE COURT: At how much? 

MR. LYMAN: Ten cents a share. 

[BY MR. LYMAN:] 

Q. And you will also recall that it was purchased on the same date 
that you purchased the 500 shares from Investment Bankers? A. That is 
correct. 

THE COURT: How much were the 500 shares bought for ? 

MR, SMITHSON: The 500 were bought for $3,125. 

THE COURT: Yes, that was the $6.25 a share. 

MR, SMITHSON: Yes, sir. 

THE COURT: I want to make sure I understand that. You bought 
500 shares at over six dollars a share and another 2,000 shares at one- 

tenth of a cent a share on the same date, is that it? Is that correct? 

THE WITNESS: That's correct. 

[BY MR. LYMAN:] 

Q. Do you think you will be able to find that confirmation slip, sir? 

A. I could find it, yes, sir. 
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THE COURT: Ido not suppose the Government questions his testi- 
mony, do you? | 

MR. SMITHSON: I must say, Your Honor, that I don't question it. 
The witness has said that he so purchased. I have never seen the document, 
but I don't question that he may have bought it. 

[BY MR. LYMAN:] 

Q. Just so I will understand, sir, that 2,000 shares was: purchased 
for your own account, was it not, sir? A. That's right. 

Q. And you paid a total of $200 for it? A. That's correct. 

Q. Now, sir, about the pink sheets, so I will understand, sir, where 
do these pink sheets originate? Who publishes them? A, The pink sheets 
are printed by the National Quotations Bureau every day. 

THE COURT: You refer to them as pink sheets. Actually the copies 
we have here are not pink, they are photostats, is that it? 

MR.SMITHSON: That is correct, Your Honor. 

* * * * 
[BY MR. LYMAN:] 

Q. Now, getting back to the pink sheets again, if there 1 was a rigging 
of the market in those pink sheets it would have to be done by brokers, 
would it not? A. That is correct. 

Q. Just the ordinary citizen on the street, like myself, ' couldnt do 
it? A. Well, you could have a broker do it for you. 

Q. Isee. But a broker is the only one that could rig it? A. Using 
your term, yes, a broker is the only one. 

Q. Now, I notice the dates on these particular pink aimee. which 
are Government's Exhibits 6-A and 6-B in evidence. I notice the first one 
that was identified as 6-A has a date on it May 22, 1959, and the second one 
which you identified was May 25, 1959. There is a difference of four days, 


or three days, depending how you count it. Now, what happened to 
the pink sheets, if you know, on May 24, May 23 and 24? A. I don't know 


what you are asking me. What happened to them I don't know. 
Q. Do you know whether May 22 was on a Friday? A. I don't re- 
member that either. 
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THE COURT: What year was that? 

MR. LYMAN: 1959, Your Honor. 

THE COURT: I don't think I have the calendar for that. Of course, 
I will take judicial notice of the calendar. 

MR. SMITHSON: I have the calendar, Your Honor, and the 23rd 
and 24th were Saturday and Sunday. 

MR, LYMAN: Very well. 

[BY MR. LYMAN:] 

Q. So if this pink sheet, Exhibit 6-A, dated May 22, 1959, were 
published, as you say, on Friday, which was May 22, as a matter of ordi- 
nary course of business you wouldn't receive it until the following Monday, 
would you? A. If it were published on Friday ? 

Q. If it were dated Friday, May 22. A. We would receive it the 
following business day, which would be Monday. 

@. So that May 22 quotation was received on May 25? A. Ordi- 
narily, yes. 

Q. And Government's Exhibit 6-B, which is dated May 25, 1959, 
you would have received on May 26? A, That's correct. 

Q. Now, sir,I believe you stated that you looked into these pink 
sheets and you saw that there was an offering of 500 shares of Commodity 
Holding Corporation, am I correct, sir? A. That is correct. 

Q. And you relied on these pink sheets that there was 500 shares 
offered at the price given? A. That's correct. 

Q. Now, sir, I want you to look at Government's Exhibit 6-A and 
I believe we have marked with a pencil Commodity Holding listing , and can 
you show me where it indicates there that there is 500 shares available? 
A. It doesn't show in the sheets at all. 

Q. And on Government's Exhibit 6-B, which we have indicated with 
an arrow Commodity Holding, on the date of May 24, 1959, which you re- 
ceived May 26, 1959, would you indicate where 500 shares of Commodity 
Holding was offered? A. The sheets don't indicate that. 

THE COURT: Mr. Smithson, you elicited from this witness testi- 
mony to the effect that he purchased 500 shares of this stock from Mr. 
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Pitman of the Investment Bankers, but I don't recall that you elicited the 
date of that purchase. 


* * * * 


(Government's Exhibit No. 3 de iden- 
tification was received in evidence.) 


MR, SMITHSON: The Government offers Government Exhibit No. 
4, This Exhibit No. 4, your Honor, shows the trade date in Commodity 
Holding to the person of James Gregory. 

MR, LYMAN: No objection. 

THE COURT: This shows the trade date of May 27th, not 25th, for 
the Commodity Holding Corporation stock. 

MR. SMITHSON: Yes, sir, 27th, yes, your Honor. It's the 27th, 
that's correct. I gave your Honor misinformation. I might say in that re- 
gard, your Honor, that the date of May 25 was in my mind. That is the 
date that Stanford Corporation got it from Investment Bankers, and I will 
come to that exhibit in order. 

THE COURT: Very well. 

MR. SMITHSON: I offer No. 4, your Honor. 

THE COURT: It may be admitted. 


(Government's Exhibit No. 4 for iden- 
tification was received in evidence -) 


* * * * * 
[BY MR. LYMAN:] 

Q. And those monthly summaries showed you, did thas not, sir, 
that Commodity Holding Corporation was available in large blocks for 10 
cents a share? A. No, sir, it did not show that.. 

Q. You, in fact, did call, did you not, the president of Commodity 
Holding Corporation? A. Well, I would have to explain. We went back 
many, many months to its last listing and we came across 2 Listing where 
the stock had been sold at 10 cents a share. 


Q. Pardon me. Then you did find somewhere in the monthly sum- 
maries that the stock had been sold at 10 cents a share some time back? 
A. That's correct. 
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Q. Then you did call, did you not, the president of Commodity Hold- 
ing Corporation? A. That is correct. 

Q. Mr. Ellting, I believe? A. That is correct. 

Q. And you called him in, I believe, his office or his home in New 
York? A. At the office that was listed in the -- 

Q. Inthe monthly summary? A. That's correct. 

Q. And at that time you discussed the stock with him, did you not, 
sir? A. That's correct. 

Q. And you asked him, I believe, did you not, whether or not there 
was any activity inthe stock? A. Yes, I did. 

Q. And something to the effect whether the Government had given 
some missile contracts or food contracts, if Iam not correct, which would 
activate the corporation; did you not, sir? A. Do you want me to explain 
it or just say yes or no? 

Q. If you can answer that. A. Yes, I did. 

Q. And I believe Mr. Ellting assured you that there was no such 
activity? A. That's correct. 

Q. And he said as far as he knew the stock had no value? A. Very 
little value. 

Q. Very little? A. Pennies. 

Q. Very little value. And it was at that time, was it not, sir, that 
you proceeded to purchase 2000 shares of it through a New York broker, 
was it? A. No, sir, from him, himself. I asked him -- 

THE COURT: From whom? 

THE WITNESS: From this man I was talking to, the president of 
that company. 

THE COURT: And when was that, what date was that ? 

THE WITNESS: That was approximately the same date. 

THE COURT: When you say the same date do you mean the 25th of 
May? | 

THE WITNESS: Approximately the 25th of May, yes, sir. 


[BY MR. LYMAN: ] 
Q. And such a sale was made, a purchase and sale was made, was it 
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not, sir? A. Well, I asked him could I buy some from him, and he stated 
me a price and he sent me a confirmation, or, rather, I sent him one, but 
I never received one from him. He sold me stock. He said, "I will sell 
you any amount at 10 cents a share.” ! 

Q. IfI may, sir, let me digress. I don't believe that you gave your 
address when you took the stand, sir, your present address. A. ‘My home 
address ? . : | 

Q. Yes, sir. A. Brook Hill Estates, Annondale, Virginia. 

Q. Did you inform Crecory that you had just purchased a large 
block of stock of Commodity Holding Corporation for 10 cents a share? 

A. No, I did not inform him that. ! 

THE COURT: What was your answer? 

THE WITNESS: I did not inform him that I purchased stock. I merely 
informed him that the stock could be bought very cheap. | 

[BY MR. LYMAN:] 
Q. Let me ask you this, sir. I believe you testified that in one of 


the Government exhibits it was indicated that you purchased 500 shares of 
Commodity Holding Corporation from Investment Bankers as a principal, 
is that correct, sir? A. That is correct, yes, sir. 


Q. What do you -- what is a principal, so that I can aie catina it, 
sir? A. A principal -- when you make a purchase as principal you buy it 
for your own account. | 

Q. In other words, you had conducted a transaction for 500 shares 
of Commodity Corporation stock between yourself and Investment Bankers, 
am Icorrect, sir? A. That is correct. 

Q. You did not act as a broker, then, between Investment Bankers 
and Gregory? A. We bought stock, actually, as the books read, for our 
own account. 

THE COURT: That refers to the 2000 shares, does it not? 

THE WITNESS: Yes, sir; in both cases. 

THE COURT: What about the 500 shares, did you buy that for your 
own account or for Gregory? : 
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THE WITNESS: We bought it actually for Mr. Gregory, but we 
bought it as principal. 

THE COURT: So that you bought both blocks of stock as principal, 
is that right ? 

THE WITNESS: Yes, we did. 

[BY MR. LYMAN:] 

Q. What would be the difference if you acted as broker for Mr. 
Gregory rather than as principal for yourself in that same transaction ? 
What would have been different about it? A. Well, it would have been iden- 
tically the same day's trade and we would have acted as agent, or as his 
agent for him, purchasing the stock. 

Q. But actually you just purchased this stock from Investment Bank~- 
ers yourself, did you not? A. Yes, we did. 

Q. And all you did was you just had Gregory in mind? A. Not neces- 
sarily. Mr. Gregory had driven me to buy the stock for him, so to speak. 

Q. For him? A. Definitely. 

Q. But you bought it for yourself? A. That's correct. 

THE COURT: You charged 2 profit ? 

THE WITNESS: Yes. 

THE COURT: So that you were not acting as his agent. 

THE WITNESS: We were not acting as agent. 

THE COURT: You bought the stock for your own account and then 
you sold it for your own account to Gregory, is that it? 

THE WITNESS: That is correct, sir. 

[BY MR. LYMAN:] 

Q. Now, what is the policy among the brokers and what is, as far 
as you know, the requirements of mark-up between a broker such as your- 
self and your customer such as Gregory when you are selling him some- 
thing out of your own account? How much leeway are you allowed to charge 
him over what you paid for it? A. Well, it all depends on how long you have 
had it in your account. It depends on many things. 

THE COURT: Well, if a customer comes to a broker and says buy 
me 500 shares of X stock, isn't it a fact that the broker then goes out into 
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the market, buys the 500 shares and delivers it to his customer at the same 
price that he, the broker, pays for it, plus a commission? | 

THE WITNESS: That is correct, sir. 

THE COURT: But this was not done that way here? 

THE WITNESS: This was done with so many telephone conversa- 
tions to Gregory that there was a couple days had lapsed, so, therefore , we 
had to take it into our account. We sold it to him as principal, I think it was 
about two days later. But he definitely authorized me to buy him all the 

stock I could possibly buy him and he'd pay up to $8 a share, and I 
sold him this stock out of our account for $7 a share. He wanted me to 
buy him 1000 shares that particular day and I wouldn't do it, I bought 500 only. 

MR. LYMAN: May I continue, Your Honor? : , 

THE COURT: You may proceed. 

[BY MR, LYMAN:] 

Q. Suppose Gregory hadn't sent you the $3500 check that he stopped 
at all; you would still have had to pay Investment Bankers, wouldn't you? 
A. Yes, sir. | 

Q. Because you bought the stock for yourself? A. That's correct. 


* * * * * 


THE COURT: Objection sustained. That is argument. You had 


already delivered the stock to Gregory before payment on the check was 
stopped, is that it? : 
THE WITNESS: That is correct, sir. 


THE COURT: Did you ever get the stock back from Green? 

THE WITNESS: No, sir, we never got the stock back. 

THE COURT: Did you ever try? 

THE WITNESS: Yes, we tried. 

THE COURT: Did you ever try to have him make the check good ? 

THE WITNESS: Yes, but I never could locate him eter that day. 
When the payment was stopped I never located him. 

THE COURT: You may proceed, Mr. Lyman. 

[BY MR. LYMAN:] 
Q. Getting back to the situation between broker and customer, isn't 
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it a fact that a five per cent mark-up is what is considered the acceptable 
mark-up in the trade? A. Normally , when you buy stocks as principal and 
you sell them the same day, there is relatively speaking a five percent al- 
lowance as commission. 

Q. But this Gregory transaction of the 500 shares of Commodity 
Corporation, which you purchased from Investment Bankers for your own 
account which you sold to Gregory from your own account, was considerably 
higher than five per cent, was it not? A. Well, it so happened through some 

mix-up there in bookkeeping or through Gregory's hesitation or his 
double talk there was a couple days delay from the time we bought the stock 
and then Gregory decided that he would take it. So, being two days differ- 
ence there, why, we sold it as principal and charged him just a little more 
profit than he would normally have paid commission, which was a hundred 


or so dollars. At that point Gregory wanted me to buy him more stock and 


pay as much as $8 for it and I would not do it. Itold the man over the phone 
the stock had very little value, I could buy him as much as I wanted to buy 
as low as 10 cents. He said no, you can't do it, he knows better, he was in 
the Government and he had inside information that the stock was going to be 
worth millions of dollars, and just a long conv ersation. 

@. And you believed all that? A. I did not believe it all. When I 
verified this with the president of the company he said absolutely no truth 
to it. I had found myself over a barrel by purchasing this stock from In- 
vestment Bankers of America. So, Mr. Gregory still continued and followed 
through with the transaction after I told him this. He still sent the check in, 
we received the check, I waited five or six days after the deposit before I 
mailed him the securities. Then, after the securities were mailed out, I 
think it was the next day the payment on the check had been stopped. Then, 
from there on, I had nothing to do with it but turned it over to my lawyer. 

Q. Isn't it a fact that on the same day that you sold Gregory or pur- 
chased for Gregory Commodity Holding Company shares at $6.25 a share 
you also purchased 2000 shares for 10 cents? A. I called the president of 
that company and he said he would sell me as much as I wanted to buy at 
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10 cents. I said, ‘Would you confirm me 2000 shares at 10 cents?" He 
said, "Yes, I will.” He said, "All right, send me a confirmation.” And 
I did. Then he called me back the next day or so and he said, "This stock 
is absolutely worthless and I can't see it within my rights to sell it to you, 
so, therefore, I will break this trade and I won't sell it to you." That came 
from the president of that company. So, he did not follow through with the 
transaction. 

Q. Nevertheless, you followed through with the Gregory transaction 
in the hope that if it went through you would have 2000 shares of stock at 
10 cents a share which you could sell to somebody for six or seven dollars 


a share, isn't that true? A. No, sir, I would not do that. 
Q. Now, you entered business, you were registered by the Securities 


and Exchange Commission, were you not, sir? A, That's correct. 
* * x * * 
REDIRECT EXAMINATION 
BY MR, SMITHSON: 
* * * * * 

Q. That is what I should say. Now, a person putting a stock up for 
sale with such a broker has the right to advise that broker at what price he 
will enter into that transaction and that is binding on that broker, isn't that 
true? A. That is correct. 

* * 
. (IN OPEN COURT:) 

THE COURT: Mr. Stanford, I would appreciate it if you would clear 
something up for me. 

THE WITNESS: Yes, sir. 

THE COURT: You bought 2000 shares of this stock at 10 cents a share. 

THE WITNESS: That is correct. 

THE COURT: On the same day as you bought 500 shares at over $6 
a share. Now, if you could get all of that stock you wanted at 10 cents a 
share why were you also buying 500 shares at over $6 a share? 

THE WITNESS: We were authorized by Gregory to buy the stock for 
his account at up to $8 a share, and we looked in the sheets and we saw this 


Commodity Holdings listed by Mutual Funds of America, and when I called 
this company they said they had put the bid in the sheets for Investment 
Bankers of America. Then I called Investment Bankers and I talked to 
Tony Pitman. He said he had someone that wanted to sell 1000 shares at 
approximately six and a half dollars a share. Not knowing anything about 
the stock, just out of the clear blue sky, so to speak, I talked to this man 
about the stock. He said he had 1000 shares for sale. Then I didn't go any 

further with it that particular day. I tried to get ahold of Gregory , 
which I called, made several calls trying to contact him. And when I finally 
got Gregory to call me back Gregory told me that he was in the Government 
and that he had a connection in the Government, that he knew the Government 
was going to get or give this multimillion dollar order to Commodity Hold- 
ing, and regardless of what the stock looks like to me, just buy for him all 
that Ican possibly buy. And I went back to Pitman, I think the next day or 
that afternoon, purchased 500 shares because it was alittle too much money 
involved, and I told Gregory he would either have to come by and bring 
money or else 500 shares would be as far as I would go, that would be the 
same as buying something on credit. 

THE COURT: But you bought, you said, 2000 shares for 10 cents a 
share. My question was: if on the same day you could buy all of that stock 
you wanted for 10 cents a share why would you buy 500 shares at $6 a share? 

THE WITNESS: I got kind of suspicious and I called -- I looked back 
in the books and I called the president of this company to try to verify the 
fact whether he knew whether the company was getting this multimillion 
dollar order to move millions of tons of wheat, so I was told, and he said 
no, he was completely unaware of it, the stock was dormant, it had no value 
and he just didn't know anything about any kind of a contract with the Govern- 

ment. I related this information to Gregory and Gregory said that 
"That is perfectly all right, I know that , because he doesn't even know it yet, 
but I know for a fact that we have all the papers here in the Government and 
he is going to get the contract. So, therefore, I am authorizing you to please 
buy me this stock, buy me 1000 shares." But 500 is all I would do. 
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THE COURT: But I don't think you have answered my question. 
My question is: you were buying it at 10 cents a share; why did you also 
have to buy some of it at $6 a share? 
THE WITNESS: This was, let's say, a day or so after. 
THE COURT: Well, I thought you said earlier -- 
THE WITNESS: Not at the same moment. 
THE COURT: -- that both sales were at the same day. 
THE WITNESS: To my knowledge, I think the ticket might have been 
the same day from this other company. | 
THE COURT: Isee. You mean that the 10 cents a share transaction 
came after the $6 a share? 
THE WITNESS: Definitely. Because that was the only thing that 
aroused my suspicion. 
THE COURT: Very well. 
THE WITNESS: In other words, I made the sale with the president. 
I agreed to buy some from him at 10 cents. Then he called me back later 
and said no, he won't sell it because it had no value. 
THE COURT: Yes, but what I wanted to know, did you ce the 500 
shares at $6 a share before the 2000 shares ? 
THE WITNESS: Before, yes, that is correct. 
* * * * 
JAY B. MC GANN 
called on behalf of the Government, and having been duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITHSON: 
* * * * * 
Q. Mr. McGann, directing your attention to May of 1959, what was 
your business at that time? A. I was a stock broker, or registered repre- 


sentative, technically , with the Stanford Corporation. 
* * * * * 


Q. And tell me, sir, at that time or during the month of May did 
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you have a client, shall we say, in the name of James A. Gregory ? 
A. That's correct. 

* * * * * 

Q. Showing you, sir, Government Exhibit 2, which has been received 
into evidence as the ledger sheet of the Stanford Corporation in the name of 
the client James Gregory, 1520 Kanawha Street, Adelphi, Maryland, are you 
the person registered there under Sheet No. McGann as the authorized re- 
presentative? A. Yes, sir. 

* * * * * 

Q. And, sir, this particular exhibit here, which is Exhibit No. 4, 
showing a sale to James Gregory, 1520 Kanawha Street, Adelphi, Maryland, 
on the date of May 27, 1959 of 500 shares Commodity Holding Corporation, 
that is your transaction, sir? A. Yes, sir. 

* * * * * 

Q. When you had your conversation with this person of James A. 
Gregory, I take it that was what, in person or over the telephone? A. By 
telephone. 


Q. Did you ever meet him in person? A. No. I made an effort to 


meet him on one occasion, but there was an appointment made and he called 
back later in the day and said he couldn't possibly make it. 

Q. In fact, sir, it was an invitation to go to lunch together which he 
cancelled, isn't that correct? A. It could possibly be that. There was sort 
of a meeting. I don't know about lunch, but he had some occasion, I think 
his family sort of broke up the situation. 

* * * * * 

Q. Mr. McGann, going, sir, to the conversation which you had with 
this person Gregory regarding Commodity Holding Corporation, can you re- 
call for us at this time, sir, what conversation you had with this person 
Gregory , recited to us, sir, with regard to the purchase of this Commodity 
Holding Corporation stock and the cost, as best you can recall it? A. My 
understanding, he wanted to purchase 500 shares, if I remember correctly, 
and I believe he may have said that he would pay as high as $8 for it. 
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Q. Did you make a check, sir, to determine whether or not it was 
listed anywhere, you yourself? A, Oh, yes, definitely. | 

Q. Did you check what had been referred to as the pink sheets, sir? 
A. I did, yes. 

Q. Did you find it so listed, sir, to the Mutual Funds at ¢ a price, 

asking price of 6-1/2? A. Number one, I looked in the pink sheets 
of the day. It did not appear. I went to the stock report, which is a reprint 
of earlier dates of pink sheets, for the jury and anyone interested here who 
doesn't know about the stock report, and I found that it showed i anarca 
10 cents; at any rate, 10 cents, 

Q. Did you convey that information to this person Gregory? A. The 
same day. 

Q. What did he tell you about it when you told him that ? A. Well, 
number one, if I may, I told him that, “Are you sure, certain that you have 
the right company here, because I have looked it up and it only shows it was 
issued at 10 cents, and if there is any indication of value at all that is all it 
would be, about 10 cents." And so he said -- he told me about different 
contracts coming up and it definitely would be more than that, and if you 
look in the pink sheets -- 


*. * * 


Washington D.C. 
March 3,1961. 


* * 


TONY PITTMAN 


called on behalf of the Government, and having been duly sworn, was exam- 


ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. And at that time, sir, did you have a customer or were you con- 


tacted by a customer in the name of Harold Barkley ? A. Yes, sir. 
* * * * * 
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Q. And I take it that contact was by telephone, is that correct? 
A. Yes. 

Q. Did you ever meet Harold A. Barkley? A. No, sir. 

* * * * * 

Q. And what price were you to get for this stock, sir? A. Six and 

a half dollars. 

Q. And as a result of that listing or that listing with you of this 
customer what did you do to try to effect this sale ? 

THE COURT: Just a moment. Six and a half what, dollars Ye 

THE WITNESS: Dollars. 

THE COURT: The reason I asked that is some of these over the 
counter stocks are quoted at cents. 

[BY MR. SMITHSON: ] 

Q. What did you do to effect a sale of those stock shares? A. Well, 
we attempted to locate a market for the stock. 

Q. How did you do that? A. Well, we looked in the National Quota- 
tions Bureau's pink sheets, and the stock wasn't listed there. So what we 
did was list the stock in the sheets, offering it for sale. 

Q. At 6-1/2? A. Right. 

Q. Now, you listed it in the name of your company, Investment Bank- 
ers? A. No. 


Q. What name did you cause it to be listed in? A. Batten -- no, 
excuse me, Mutual Funds of America. 

Q. Was that by prior arrangement with Mr. Batten of Mutual Funds ? 

A. Yes. 


* * * 


(The exhibit was handed to the jury.) 

Q. Tell me, Mr. Pittman, how were these checks delivered to this 
person Harold A. Barkley at 2500 Wisconsin Avenue? A. In each case a 
messenger was sent to Investment Bankers of America to pick up the check. 

Q. And did you ever see this messenger? A. I saw the messenger 
on at least one occasion. 
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Q. And was he a regular messenger service? A. No, the messenger 


that I saw was a rather elderly gentleman. I understand that -- | 
* * * * * 
CROSS EXAMINATION 
BY MR, LYMAN: 
* * * * * 

Q. Iam showing you Government's Exhibit 6-A, which has been iden- 
tified as one of the pink sheets issued on May 22, 1959. Now, isn't it a fact 
that if it is dated here May 22, 1959, it would be delivered to the subscriber 
brokers the following business day, which would be Monday, May 25? A. It 
would be delivered the following business day, right. 

Q. Then does that refresh your recollection that Stanford did call 
you on May 25, the first day that this appeared in the pink ee ? A. Yes. 

Q. Now, isn't it a fact, sir -- | 

THE COURT: I suggest you give the exhibit back to the Clerk. 

MR. LYMAN: Yes, Your Honor. 

THE COURT: It is so easy to get an exhibit misplaced if they are 
kept floating around. I am speaking from experience. 

MR. LYMAN: Yes, Your Honor. 

[BY MR. LYMAN:] 

Q. Isn't it a fact, sir, that Mr. Stanford called you and told you he 
had already been paid for 500 shares of that stock and he wanted it very 
badly? A. Yes. | 

THE COURT: What was your answer? 

THE WITNESS: Yes. 

* * * * 
DANIEL W. SUMMERFORD 
called on behalf of the Government, and having been duly sworn, was exam- 
ined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * ' 
Q. Now, Mr. Summerford, showing you Exhibit 13-A, who is the 
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writer of this? A. You mean down here (indicating) ? 
Q. No, sir. Who wrote the name and address? Is that done by a 
clerk or by the tenant? A. That is invariably done by the tenant. 
Q. By the tenant? A. Yes. We never register for anybody. 
MR. SMITHSON: The Government offers 13-A, Your Honor. 
MR. LYMAN: Your Honor, it is still immaterial. I would like to 
state my reason. I object on the grounds of materiality. 
* * * * 
MARGARET GREGORY 
called on behalf of'the Government, and having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. Mrs. Gregory, do you know or did you know a James A. Gregory ? 
A. Yes, he is my husband. 


Q. And when were you married to him, Mrs. Gregory? A. Septem- 
ber 17, 1956. 
Q. And particularly for the period of May, June, July of 1959, where 
were you residing, living? 
* * * * * 


THE WITNESS: My husband and I were living at 1520 Kanawha 
Street , K-a-n-a-w-h-a, Adelphi, Maryland. 

Q. And, Mrs. Gregory, did you at that time know an H. Neil Kelly? 
A. Yes, I knew him. 

Q. And do you see that person in the courtroom? A. Yes. 

Q. Where is he? A. He is the defendant (indicating). 

MR. SMITHSON: May the record reflect that the witness has iden- 
tified the defendant, Your Honor ? 

THE COURT: The record may so indicate. 

[BY MR. SMITHSON:] 

Q. And, Mrs. Gregory, during this particular period of time, of 

your own knowledge, that is, May and June of 1959, do you know whether or 
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not the defendant ever frequented your home at 1520 Kanawha Street, Adel- 
phi, Maryland? A. I know of two occasions; once by hearsay, my husband 
told me. 

* * * * * 

Q. I asked of your own knowledge, Mrs. Gregory. A. Yes, once 

he was at my home when I returned from work. 
* * * * * i 
193 Q. I show you, Mrs. Gregory, Government Exhibit 15 for identifica- 
tion. I will ask you what is this? A. That is definitely my husband's hand- 
writing on a checking account at Citizens Bank of Takoma Park. 

Q. And the account was opened in May of 1959? A. Yes, accord- 

ing to the stamp at the top. 
* * * * 
MILTON E, FAGERSTROM 
called on behalf of the Government, and having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. And I will ask you, sir, if pursuant to a subpoena directed to 
your bank, the president or the authorized representative, you have brought 
certain documents with you? A. I have. 

Q. And are you the representative of the president of that institu- 


tion? A, Yes, Iam. 
* * * * * 


Q. Mr. Fagerstrom, I want to show you, sir, Government Exhibit 
16-A, -B and -C as a single unit, What are those? A. ss are three 
ledger cards from our bookkeeping department. 

Q. And for an account of whom, sir? A. The name of James A. 
Gregory , 1520 Kanawha Street, Adelphi, Maryland. 


* * * * 


MR. LYMAN: No objection to 16-A, -B and -C. 
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THE COURT: Very well, let them be admitted. 


(Government Exh. Nos. 16-A, 16-B and 
16-C for identification were received 
in evidence.) 


THE COURT: Iam going to admit this, but, nevertheless, may I 
inquire whether there is any particular entry or whether there are any 
particular entries that are of interest in this case? I can't imagine that 
every entry would be. 

MR. SMITHSON: There are, Your Honor, and I propose, prior to 
returning that exhibit -- showing that exhibit to the jury with Your Honor's 
permission, to have the witness explain certain entries. 

* * * * 
[BY MR. SMITHSON:] 

Q. Returning to you, sir, the Exhibits now 16-A, -B and -C, this 
account was opened when, sir? A. May 19th, 1959. 

* * * * * 

MR. SMITHSON: Doesn't your Honor feel -- at least I would think 
it might be better if I complete this examination -- 

THE COURT: I think you better complete this group of exhibits and 
then you can circulate them as a group. 

MR. SMITHSON: Yes, sir. Thank you. 

[BY MR, SMITHSON:] 

Q. I would like to ask you to consult the Exhibit 16-A, -B and -C, 
sir, and I will ask you if you find therein a deposit to the credit or to the 
account of James A. Gregory of a check for $3,765? A. Yes, I do, June 
Ist, 1959. 

Q. And you see that thereon, sir, onthat sheet? A. Yes, I do. 

THE COURT: What date in June is that? 

THE WITNESS: June Ist, '59. 

[BY MR, SMITHSON:] 

Q. Now, sir, there is certain handwriting beside that entry on 
Government Exhibit 16-A. Whose handwriting is that? A. That is Harold 
Butler, the cashier of the Citizens Bank in Takoma Park. 
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Q. And do you recognize that handwriting, sir? A. Ido. 


Q. Do you know when that writing was placed thereon ? A. It was 
written on there when I came down on this case once before, about Novem- 
ber 24th of 1959. 

THE COURT: What is the handwriting? Of course, the exhibit is 
in evidence so you can read whatever you are referring to, Mr. Smithson. 

MR. SMITHSON: All right, Your Honor. It reads, for the record, 
"Drawn by H. Neil Kelly on Bank of Bethesda.” | 

THE COURT: Very well. 

[BY MR. SMITHSON: ] 

Q. I show you, sir, then, Government Exhibit 16-E. What is it? 
A. That is a deposit for this amount, $3,765, and that went through our 
work June Ist of 1959. 

Q. Does that indicate, sir, check or cash? A. Kicheck:| 

Q. And does it have a symbol for that check, sir? A. Yes, it does. 

Q. And is that symbol known to you? A. No, but Iam sure that if 
I looked up the record I would find that it would be the Bank of Bethesda. 

MR. SMITHSON: Your Honor, the Government offers 16- -E. 

MR. LYMAN: May I see 16-E again, please? 

MR, SMITHSON: Surely. 

(The exhibit was handed to Mr. Lyman.) 

MR, LYMAN: No objection. 

* * * 
[BY MR. SMITHSON: ] 

Q. I show you, sir, Government Exhibit 16-I for identification. 
What is it? A. This is another deposit made up by our cashier. It has five 

items on it. This represents five checks that came to the bank by 
the way of the Clearing House and these checks, these five checks were 
posted on the 8th, but as soon as we had posted these checks we received 
a telephone call from the Bank of Bethesda -- 

* * * * * 

Q. Let me ask you this, if I might direct so there will be no ques- 

tion: pursuant to the telephone conversation which you received from the 
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Bank of Bethesda you said these checks had been posted to the account ? 
A. That is correct. 
* * * * * 

Q. No; just what did you do with them? A. We held them aside with 
the intention of returning the checks. 

Q. In other words, they were not honored. A. They were not honored. 

* * * * * 

MR. LYMAN: To the handwriting on the back, Your Honor. It dis- 
cusses a hearsay statement. 

MR. SMITHSON: It's an entry -- excuse me, Your Honor, I beg 
your pardon. 

THE COURT: Well, this is a memorandum, Iam referring now to 
the penciled handwriting on the back. That is not part of a record kept in 
due course of business. 

MR. SMITHSON: I understand that the officer so noted when he was 
advised, Your Honor, that that was the practice. 

THE COURT: That would not make it a record kept in due course 
of business. We must not overlook the fact that this Circuit gives a nar- 
rower scope to the Federal Shopbook Rule than some other circuits do. 

This Circuit has held that that rule applies only to routine clerical entries. 


* * * * * 


MR. SMITHSON: I won't unnecessarily drag this on, Your Honor. 


Because of this item and because of the restriction raised by Mr. Lyman, 


may I read the face of it to the jury so that there is no question of the back? 
THE COURT: Yes. 
* * * x* * 

MR. SMITHSON: "For deposit to the account of James A. Gregory. 
Citizens Bank of Takoma Park, Takoma Park, Maryland. Account No. 
591024." It has a column on the right side which is headed, across the top, 
Bills - Dollars - Cents. Underneath the word Bills is listed Coins - Checks, 
and then there is written in, Checks Returned - Uncollected Funds. It lists 
five checks, $19.21, $5.65, $70.19, $3500, $10. Total, $3,605.05. 


35 


[BY MR. SMITHSON:] 

Q. I show you, sir, Government Exhibit 16-J. What is it? A. It's 
a stop payment, No. 692, in the amount of $3500. The customer's check 
was dated June 1st of 1959. It is payable to the Stanford Corporation. tis 

* * * * * 

MR. SMITHSON: Yes, sir. Stop Payment - Amount of check, $3500 
on Check No. 692 dated 6-1-59 payable to the Stanford Corporation. Pay- 
ment Stopped. It is stamped 6-4-59. Date stopped payment, June 3, 1959. 
Signed, James A. Gregory. Account No. 591024. 

* * * * 
CROSS EXAMINATION 
BY MR. LYMAN: 


* * * * * i 
Q. Leaving a balance on June 2 of $3,490.61? A. Yes, but may I 
say that or the 4th -- 
Q. Just one moment. Now, on June 3, 1959 your ledger | card shows 


a balance of $3,488.61, does it not? A. That's right. 

Q. And it was on June 3 -- strike that, please. I show you Govern- 
ment's Exhibit 16-J, which was a stop payment order by Gregory, is that 
correct? A. That's right. ) 

Q. And that was on June 3, 1959, am I correct, sir? A. That's 
right. 

Q. And he had written a check for $3500, is that correct, sir? 

A. That's right. 
Q. At the time he stopped that check on June 3 for $3500 your re- 
cord shows, does it not, that he had a balance of $3,488.61 in the bank? 
A. That's the way the card goes. 
MR. LYMAN: All right, that's all. No further anemone, Your Honor. 
REDIRECT EXAMINATION 
BY MR, SMITHSON: 
Q. Actually, in fact, though, they were uncollected dans, were they 


not ? 
* * 
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A. The answer is, on June 10th, if I may state it. This original check of 
three thousand seven hundred sixty-five was returned to us. We debited the 
account, bringing this balance down to $232.51. A plain case of kiting checks, 
writing checks against funds that don't exist. 

MR. LYMAN: Objection, Your Honor. 

THE COURT: Now you may object. 

MR. LYMAN: May I object, Your Honor? 

THE COURT: What do you object to? 

MR. LYMAN: His answer is not responsive. He is giving an opinion 
about kiting checks. 

* * 
[BY MR. SMIT HSON:] 

Q. One question, sir. The entry of this check of $3,765 which was 
an uncollected item on June ist that you were questioned about, do you see 
that where my finger is? A. Yes,I do. 

Q. As to the balance existing prior to that check being put into the 
account of James A. Gregory, what was it? A. The account was overdrawn 
$29.71. 

* 
PALMER A, LEWIS 
called on behalf of the Government, and having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Now, I will ask you, Mr. Lewis, if you, pursuant to a subpoena, 
have come to court with certain records of the Telephone Company that you 
represent? A. I do, sir. 

x* * * * * 

Q. I show you, sir, Government Exhibit 18 for identification. What 
is it? A. This is a service record card indicating that as of July 16th, 
1959 we had service, telephone service, in the name of James A. Gregory 
at 1520 Kanawha Street, Adelphi. 
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Q. Adelphi what, sir? A. Well, Adelphi, Maryland. 
Q. Let me ask you this. When was service -- strike that. What 
is the nature of this record? A. It indicates that at that date, 7-16- 59, we 
had service in that name and that this same service was established Novem- 
ber 3rd, 1958. | 
* * * * * ! 
Q. For the period of approximately May and June of 1959 what was 


the telephone number for those premises? A, Hemlock 9-1589. 
* * * * * 


MARSHAL STEWART 
called on behalf of the Government, and having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir? A. Marshal Stewart. 
Q. And you spell your last name S-t-e-w-a-r-t? A. Yes, sir. 
Q 


. Your occupation, Mr. Stewart? A, Iam an attorney. 

Q. And directing your attention, sir, to the period of May, June and 
July of 1959, did you know one H. Neil Kelly, Jr. at that time? A. Yes, sir. 

Q. Do you see him present here? A. Yes, sir, he is sitting at the 
table there. : 

Q. Tell me, sir, as you face the two gentlemen at the table, which 
is Mr. Kelly? A. He is on my left, the larger of the two. 

Q. The larger of the two? A. Yes, sir. 

MR, SMITHSON: May the record reflect the Ldentitication of the 
defendant, Your Honor, by the witness? 

THE COURT: The record may so indicate. 

MR, SMITHSON: I wonder, Your Honor, if I might have of the Clerk 
three checks in the name of Harold A. Barkley. 

(The exhibits were handed to Mr. Smithson.) 

[BY MR. SMITHSON:] 
Q. Mr. Stewart, I show you these exhibits, which are Government's 
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Exhibits 12-A, -B and -C in evidence, as checks payable to Harold A. Bark- 
ley by a Mr. Berman of the Investment Bankers of America. A. Yes, sir. 
Q. You have seen those checks before? A. Yes, sir, I have seen 


them. 


THE COURT: What checks are these, Mr. Smithson? 
MR, SMITHSON: These are the three checks in payment of the sale 
of the stock, Your Honor, by Investment Bankers for the person of Harold 


Barkley. 
THE WITNESS: Yes, sir, I have seen two of these before , which I 
endorsed, and the third one I saw upon investigation in this case. 
[BY MR. SMITHSON:] 
Q. When did you see those checks for the first time? A. The first 
time was -- 
* * * * * 
THE WITNESS: I saw the first two checks, one for $700 and one for 
$450, in June of 1959. 
[BY MR. SMITHSON:] 
Q. Who had them when you saw them? A. Mr, Neil Kelly. 
Q. Is that the defendant here you have identified? A. Yes, sir. 
Q. Did you have any conversation with the defendant, H. Neil Kelly, 
relative to those checks? A. I was approached -- 
MR. LYMAN: Objection, Your Honor, and my objection is this -- 
THE COURT: On what ground? 
MR. LYMAN: The attorney-client relationship. 
THE COURT: Were you attorney for Mr. Kelly? 
THE WITNESS: I was attorney for Mr. Kelly in clearing up some of 
his obligations. 
THE COURT: Was anybody present at this conversation besides you 
and Mr. Kelly? 
THE WITNESS: No, sir. 


THE COURT: I think that objection is well founded, is it not ? 
* * * * * 
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THE COURT: I don't want to be bothered with that. You handle it 
yourself. 

Now you may proceed and I will determine whether, now that the jury 
has withdrawn, I will hear the testimony of this witness and determine whether 
or not it is privileged under the attorney and client relationship. It I hold it 
is privileged, I will exclude it and the jury will not get it; if I hold that it is 
not privileged, why, then I will have the witness repeat it on Monday morn- 
ing in front of the jury. | 

MR, SMITHSON: Yes, sir. 

BY MR. SMITHSON: 

Q. Now, sir, when you received these checks, they were given to you, 
I believe you say, by the defendant, H. Neil Kelly? A. Two of them. 

Q. Two of them? A. Yes, sir. 

Q. The third one, sir, was put into a bank account of yours, isn't that 
true? A. That's true, at my consent. 

Q. And with your consent. And it's a bank account at the ees Na- 
tional Bank? A. It was, yes, sir. 

Q. In the name of the American Corporation? A. Yes; it's a trans- 
fer company. 

Q. Atransfer company of which you were the officer ? A. That's right. 

Q. At the time, sir, that these checks were presented to you, the two 
for $450 and $700 respectively, what was the purpose for giving them to you, 
sir? A. The purpose was this: it was after banking hours and Mr. Kelly 
asked me to see whether I could have them cashed; and since it was after 
banking hours, the first or at least the only place I could think of was to cash 
them at the Occidental Catering Company, which is in the same building that 
I have my offices. 

Q. And the Occidental Catering Company is the one who actually 
operates Occidental Restaurant, isn't that true? A. That's true. 

Q. Do you know a person by the name of Dan Price? A. Yes, sir. 


Q. Actually, Dan Price is the manager or owner of the Occidental, 
is he not? A. That's right. 
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Q. And did you put your initials and approval or, shall we say, en- 
dorse two of these items? A. Yes, sir. 

Q. And were they then cashed by Mr. Price? A. They were cashed 
by Mr. Price. 

Q. And is this your signature, sir, Marshal I. Stewart, as the second 
endorser on each of these? A. Yes, sir, that's my signature on each one of 
them, 

Q. Showing you then, sir, Government Exhibit 12-C , which has the 
signature of Harold Barkley as the first endorser, it shows a For Deposit 
Only - American Corporation. A. Yes, sir. 

Q. That is your company? A. That’s my company. 

Q. And that particular check, sir, appeared in your company check- 


ing account, is that correct? A. Yes, sir, that's right. 


* * * * * 


MR. LYMAN: Perhaps I misunderstood, Your Honor. Is this the 


entire testimony of this witness ? 

MR. SMITHSON: This is all the Government offers with regard to 
the admissibility of these items. 

THE COURT: Is this all of this witness’ testimony ? 

MR. SMITHSON: Oh, no, sir. 

THE COURT: Well, I will hear his whole testimony. 

MR. SMITHSON: All right. 

MR, LYMAN: That is what I had in mind. 

[BY MR. SMITHSON:] 

Q. At the time that these instruments were presented to you, the 
three exhibits, 12-A, -B -- 

THE COURT: I thought you said you were through with this witness' 
testimony. 

MR. SMITHSON: Only, Your Honor, on the issue of its being admissible. 

THE COURT: I cannot determine whether his testimony is privileged 
until I hear it, and I have to hear all of it. 

MR. SMITHSON: All right, sir. 
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THE COURT: Part of it may be privileged and part may not or all 
may not be privileged. I hold that so far the testimony is not privileged 
because it is no part of any attorney and client relationship. 

Q. [By Mr. Smithson:] Now, at the time -- 

THE COURT: Did you wish to address the Court? 

MR. LYMAN: I agree with the Court that up to this point there is 
no privilege. 

THE COURT: Now you may proceed. 

[BY MR. SMITHSON:] 

Q. When you received these three checks from the defendant they 
had already been endorsed on the back -- two, I'm sorry, two endorsed on 
the back in the name of Harold Barkley, is that correct? A. Yes, sir. 


Q. Now, sir, didn't you request the defendant to endorse: them with 


the name of H. Neil Kelly? A. Yes,I did. 

Q. And what did he say to you? A. He refused to andbee them with 
his name. 

Q. He refused to endorse them? A. Yes, sir. 

Q. Now, sir, did you know that the defendant was Scene in stock 
activities , stock brokerage activities in the name of Harold A. Bee at 
that time? A. Well, to answer -- | 

Q. At that time. A. To answer that specifically, I asked Mr. Kelly 
where this money came from and he said from sale of stock. 

Q. From the sale of stock? A. Yes, sir. 

Q. And did you know him, sir, at that time to be using the name of 
Harold A. Barkley? A. I didn’t know that he was using the name of Harold 
Barkley. I just knew that he was engaged in stock transactions. 

Q. And even though he would not sign his name or second endorse 
his name on here, nevertheless you believed the instruments to be good and 
so endorsed as second endorser on two of them, is that correct? A. Yes, 
sir, I believed the instruments to be good. I felt that Mr. Kelly was Mr. 
Barkley, that was in my own mind, and then the check itself was drawn on 
Investment Bankers of America, which I knew to be a firm of very good 
standing. | 
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Q. And you know Mr. Berman and you recognized the signature as 
the maker of that check? A. Yes, sir, I know Mr. Berman very well. I 
have had an account there when they were in business. 

Q. Now, particularly, sir, on this one, 12-C, which is for $1607, 
this, sir, has been endorsed first Harold A. Barkley and deposited into your 
corporate account, isn't that true, sir? A. It was deposited in my sole 
proprietorship account, 

Q. Is itacorporation? A. It was not at that time. 

Q. It was not? A. No, sir. 

Q. But it was a bank account -- 

THE COURT: I think this hearing should be confined only to any 
conversations or transactions between Kelly and the witness. It is only 
that against which the privilege is asserted. I am only determining now 
whether the privilege is properly asserted. 

MR. SMITHSON: I believe that that is all I will have of the witness. 

THE COURT: That is all you are going to draw from this witness? 

MR. SMITHSON: Relative to checks. 

THE COURT: I don't care whether it is relative to these checks. 
Any communications between the defendant and this witness. Have you con- 
cluded your testimony ? 

MR. SMITHSON: No, sir. Would you indulge me a minute? 

(Brief pause.) 

THE COURT: I am confronted with an assertion of privilege. I 
notice that the witness does not assert privilege, but his former client or 


his client does, and I have to determine whether any part of the testimony 


is privileged. Now, I want you to elicit only communications between the 
defendant and the witness. 
MR. SMITHSON: Yes, sir. May I have this marked for identifica- 
tion Government Exhibit 19 ? 


(A receipt was marked Government Ex- 
hibit No. 19 for identification.) 


THE COURT: Do not go into the whole field of what this witness is 
going to testify to; only bring out any communications that you seek to elicit 
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between the witness and the defendant because the confidential relation- 
ship cannot attach to anything else. 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: In other words, I do not want to hear the whole testi- 
mony of this witness, only those matters against which the privilege is 
asserted. : 

MR. SMITHSON: Yes, sir. 

THE COURT: Proceed now. I am not going to let you offer anything 
in evidence at this preliminary hearing. Make a very sketchy presentation, 
Mr, Smithson, so I can pass upon the objection. | 

MR. SMITHSON: All right. 

[BY MR. SMITHSON:] 

Q. Subsequent, sir, to the receipt by you of the two checks and the 
later placement of the third check in your account you received a receipt 
from the defendant showing that you had received these three checks from 


him in the name of Harold Barkley, isn't that correct? A. The receipt 


shows that he received the proceeds from them, yes, sir. 

Q. That's right, but of the three checks payable to Barkley that you 
had given him the funds for or caused him to receive the funds from Occi- 
dental? A. That's right. 

Q. And you also received -- strike that. Do you have in n your pos- 
session, sir, 100,000 shares or a certificate for 100 ,000 shares of Thunder- 
bolt Oil Corporation stock? A. Yes, sir. | 

Q. And you received that, sir, from whom? A, That was received 
from the case in which I represented Mr. Kelly -- 

THE COURT: The question is from whom did you receive it. 

THE WITNESS: It was received from a corporation ee as At 
Your Service. | 

THE COURT: That has nothing to do with what I have to pass upon. 

MR. SMITHSON: Except insofar as it relates to later counts. That 
is the only reason for bringing it out. 

THE COURT: Iam going to repeat once more, Mr. Smithson, that 
I am holding this as a preliminary hearing to determine whether privilege 
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attaches to any communications between this witness and the defendant. 
That is all. 

MR. SMITHSON: Yes, sir. 

THE COURT: Anything else he has to testify to Iam not interested 
at this preliminary hearing. We will hear that in the presence of the jury. 

MR. SMITHSON: All right, then there is only one other question I 
would ask him. 

THE COURT: You may do so. 

[BY MR. SMITHSON:] 

Q. Did you have any conversation with the defendant relative to that 
100,000 shares of Thunderbolt Oil Corporation stock? A. At what time, 
Mr. Smithson? 

Q. Before you received it, sir. A. No, sir. 

Q. And you received it from a corporation? A. Under court orders, 
yes, sir. 

MR. SMITHSON: That's all. 

THE COURT: I will overrule the privilege. 

MR. LYMAN: May I address the Court? 

THE COURT: Yes. 

MR. LYMAN: Your Honor, I recall the witness making one statement 
that in cashing the checks he said that he thought Harold Barkley was Kelly. 
Now, obviously that is not admissible on such a statement, but I was wonder- 
ing of any conversations which they had -- 

THE COURT: What made you think that Barkley was Kelly? 

THE WITNESS: It was only an observation. It was not an admission 
by Mr. Kelly. 


THE COURT: I am only passing on the issue of privilege. I am not 


passing on any other question of evidence. 

MR, LYMAN: Well, Your Honor, I want to thank the Court for this 
opportunity because I was assuming that certain conversations that they had 
would have been elicited. It seemed from the nature of this case that they 
would have been and I can see where they could have been. 

THE COURT: Very well. I appreciate counsel's position. I am going 
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to overrule the privilege and admit the testimony and you can have it in- 
troduced. Of course, I had you bring it out ina condensed form, just enough 
of it so I could pass on the issue of privilege. You can introduce it in de- 
tail on Monday morning at 10 o'clock and the witness will be here at 10 
o'clock. Now is there anything else before we recess for the day? 

Thank you, gentlemen. 

(Thereupon, at 3:45 p.m. trial stood in recess, to reconvene 10:00 
a.m., March 6, 1961.) 


ene D.C. 
March 6, 1961. 


* * * * * 
THE CLERK: United States v. H. Neil Kelly, Jr. 
Whereupon, 
MARSHALL I. STEWART 
resumed the stand and testified further as follows: 
THE COURT: You may proceed. 
MR. SMITHSON: The witness' name is Marshall I. Stewart, S-t-e- 
w-a-r-t. 
THE COURT: I think the witness was already sworn. 
MR. SMITHSON: That is correct, Your Honor. 
Now, I wonder if I might have those checks, Government Exhibit 12, 
I believe they are. 
DIRECT EXAMINATION - (Continued) 
BY MR. SMITHSON: 
Q. Now, Mr. Stewart, directing your attention to the month of June 
1959, I will ask you if you met the defendant, whom you have previously 
identified, and had any conversation with him or ey transaction involving 
three checks!) 10 eee a 
THE COURT: (‘What was the date’? ~~ TIME A 
‘ogee eMHT HSON:® They were'three dates tn June. - -*-* 
‘THE COURTS “No; no: Did you'ask: hime about a: conversation ona 
cone date ? : 
Re SMAEHSON: “Nos 1 said during‘the month of June, Your Honor. 


yoldisG .& biorsH .A Ste ,dgorts 
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THE COURT: That is what I wanted to know. What date, did you say ? 

MR. SMITHSON: The month of June. 

THE WITNESS: Yes, sir. Specifically, two checks, where the de- 
fendant asked me to have the two checks cashed after banking hours. 

BY MR. SMITHSON: 

Q. All right. And in what name were the checks payable? A. These 
checks were payable -- I might have to see them again. I know how they are 
endorsed. 

Q. All right. 

THE COURT: June of what year, Mr. Smithson? 

MR. SMITHSON: June of 1959, Your Honor. 

BY MR. SMITHSON: 

Q. Ishow you Government Exhibits 12-A and12-B. A. Yes, sir. 
One check dated June 3, 1959, in the amount of $450, made payable to Harold 
Barkley. 

THE COURT: Now, the checks speak for themselves. You don't have 
to ask the witness. 

BY MR. SMITHSON: 

Q. Were they endorsed at the time you received them? A. Yes, sir, 
they were endorsed by Barkley. 

Q. Did you request the defendant, H. Neil Kelly, Jr., to endorse them ? 
A. Yes, I requested him to endorse them and he refused to endorse them. 

Q. All right, sir. 

I ask you, did you, nevertheless, take them, endorse them yourself, 
and have them cashed anywhere? A. Yes,I had them cashed at the Occi- 
dental Catering Company. 

THE COURT: How were they endorsed, by what name ? 

MR. SMITHSON: He stated, Harold Barkley. 

THE COURT: Make that clear. When you say, did the defendant 
endorse the check, presumably he endorsed it with his own name. 

BY MR. SMITHSON: 

Q. How are they endorsed? What is the first endorsement on each 

check, sir? A. Harold A. Barkley. 
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THE COURT: Was that put on in your presence? 

THE WITNESS: No, sir; that was on the checks when I saw them. 

THE COURT: It was on there when it was handed to you? 

MR, SMITHSON: That is correct. 

BY MR, SMITHSON: 

Q. Now, sir, at that particular time, I believe you have stated the 
defendant refused to endorse them? A. Yes, sir. 

Q. Did there come a time, sir, that a third check was credited to 

your account? A. Yes, sir, there was a third check which was 
credited to my account with my permission. I had a sole proprietary ac- 
count, the American Corporation Company , and Mr. Kelly asked me whether 
it would be all right -- 

THE COURT: Just a moment. You are going beyond the confines 
of the question. 

THE WITNESS: All right. 

BY MR. SMITHSON: 

Q. Now, sir, specifically, did you give him permission to put this 
deposit in this account of yours? A. Yes, sir. ; 

Q. What was the conversation that brought that about ? A. The 
conversation that brought it about was this: He asked permission; I granted 
it, on the basis that the total amount of funds in the account -- — 

THE COURT: Iam afraid I don't understand. What permission did 
you give and to whom? ; 

THE WITNESS: I gave permission to Mr. Kelly. 

THE COURT: To do what? 

THE WITNESS: To make a deposit in my account, my sole pro- 
prietary account. 

THE COURT: Oh, Isee. 

BY MR. SMITHSON: 


Q. Tell me, sir, did there come a time that you gave him this 


money out in check or cash? A. Yes, sir. I gave the money out 
in cash, exactly what was deposited. 
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Q. All right. I show you Government's Exhibit 12-C. I will ask 
you, sir, is this the check which was deposited to your account and to which 
you made payment to the defendant, H. Neil Kelly, in the sum of $1607? 
A. Yes, sir. 

MR. SMITHSON: Your Honor, these have already been passed to 
the jury. I do not believe it is necessary to pass them again. 

THE COURT: Let me see them. 

Well, except this: The jury doesn't know what checks are being dis- 
cussed, 

MR. SMITHSON: All right, sir. 

THE COURT: If you consider this important -- 

MR, SMITHSON: I do, very important. 

THE COURT: -- then I would suggest that these be passed again 
because it isn’t always possible for every one of the jurors to remember 
the numbers of the exhibits. 

MR. SMITHSON: All right, sir. 

THE COURT: Well now, which are the two that were presented to 
the witness for cashing and which is the third one Wg 

MR. SMITHSON: 12-A and -B were presented to the witness, in- 
dividually , and 12-C was put into his bank account. 

THE COURT: Well now, did you cash those two checks or not ? 

THE WITNESS: I had them cashed, yes, sir, at the Occidental 
Catering Company. 

THE COURT: You did cash them? 

THE WITNESS: I had them cashed, yes, sir. 

THE COURT: Well now, which are the two checks? Let's forget 
the numbers. Just tell me, which of the two checks? 

MR. SMITHSON: Pardon me, Your Honor. The $450 and $700 checks 
were cashed by the witness at the Occidental Restaurant. 

THE COURT: And the $1600 check was deposited? 

MR. SMITHSON: To the witness' account; and he gave the funds in 
cash to the defendant. 

THE COURT: Isee. Very well. You may proceed. 
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MR. SMITHSON: Thank you, Your Honor. I was going to let the 
jury see these. 

(Whereupon, Government's Exhibits 12-A, 12-B and 12-C were 
passed to the jury.) 

BY MR, SMITHSON: 

Q. I show you, Mr. Stewart, Government Exhibit 19. What is it? 
A. This is a receipt in the amount of $2757.51, from Mr. H. Neil Kelly, 
Jr., to myself, regarding -- 

MR. LYMAN: Objection, Your Honor. 

THE COURT: Everyone has to hear what you are saying. This is 
not a private conference between you and Mr. Smithson. Would ig mind 
repeating your answer? 

THE WITNESS: Sure. This is a receipt, Your Honor, for a sum of 
$2757.51, from Mr. Kelly to myself, regarding the three checks which I 
previously testified about. 

BY MR, SMITHSON: 

Q. And is that receipt signed by the defendant, H. Neil Kelly, Jr.? 
A. Yes, sir. 

MR. SMITHSON: Your Honor, the Government offers the Exhibit 
No. 19. 

MR. LYMAN: Object to it, Your Honor, on the ground that it is the 


extension of the privilege. This could only result from conversations had 
with this client -- 
THE COURT: Just a minute. I overrule the objection. This is not 


a privileged communication. It may be admitted. 

MR. LYMAN: The further objection, Your Honor, it is not dated 
and, therefore, it is not properly identified as to time. 

THE COURT: Do you recall, Mr. Stewart, when you received this 
receipt? 

THE WITNESS: It was in the month of October 1959. 

THE COURT: And how did you receive it? 

. ‘THE WITNESS: I received it from the defendant, himself. 
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THE COURT: You mean he handed it to you, personally ? 

THE WITNESS: No. I made it out and he signed it in my presence. 
THE COURT: I think it is sufficiently identified. It may be admitted. 
MR. SMITHSON: Thank you, Your Honor. 


(Whereupon, Government's Exhibit 19 
was received in evidence.) 


MR, SMITHSON: May I pass this? 

THE COURT: Yes, indeed. 

(Whereupon, Government's Exhibit No. 19 was passed to the jury.) 

BY MR, SMITHSON: 

Q. Now, Mr. Stewart, I will ask you, sir, if you have brought with 
you or do you know of some Thunderbolt Oil Corporation stock? A. Yes, sir. 

Q. I will ask you -- 

THE COURT: Have you completed this aspect of the testimony ? 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: Will counsel please come to the bench. 

(Whereupon, counsel approached the bench and the following pro- 
ceedings were held:) 

THE COURT: What bearing does this testimony in reference to the 

cashing of these checks have on the issues of this case ? 

MR. SMITHSON: It puts the proceeds, the payment for the stock 
which he put up for sale in his possession from the Investment Bankers of 
America. It was their checks, Your Honor, which were payable to Harold 
Barkley , which this defendant presented. 

THE COURT: I see. Very well. 


(Whereupon, counsel resumed their places at the trial table, and 


the following proceedings were held:) 
MR. SMITHSON: Will Your Honor indulge me just a moment? 
THE COURT: Surely, take whatever time you need. 
BY MR. SMITHSON: 
Q. Now, tell me, sir, if I might go back just a moment to those three 
checks, did the defendant give you any information as to the source of those 
checks, what they were for? 
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MR, LYMAN: Objection, Your Honor. This gets to the privilege, I 
believe. This is a conversation between the attorney and client going right 
to the privilege. 

THE COURT: Now, the Court observes that the witness is not in- 
voking the privilege. In other words, he does not regard this conversation 
concerning which inquiry is being made as being within the attorney-client 
relationship; and if it was a conversation accompanying the cashing of these 

checks, then clearly it is not within the attorney-client relationship. 

MR. SMITHSON: That is it. : 

THE COURT: You might inquire of the witness, if you wish, Mr. 
Smithson, whether the conversation took place at the time that these checks 
were handed to him. | 

MR, SMITHSON: All right, sir. Yes, Your Honor. 

BY MR, SMITHSON: 

Q. At the time these checks were presented, sir, did you have any 
part of your conversation with the defendant relative to the source, and what 
these checks were for? A. Yes. The defendant told me that the checks re- 
presented proceeds from sale of some stock. 

Q. Of some stock? A. Yes. 

Q. Did he identify whose stock? A. No, sir. 

Q. All right. That is all on that. 


Now, sir, do you have this Thunderbolt Oil Corporation stock cer- 
tificate? A. Yes, sir. | 

Q. And do you have it with you? A. Yes, Ido. 

Q. May I have it? 

MR. SMITHSON: Would Your Honor indulge me just a fiameok: 

Your Honor, I want to have this marked for identification. I do not, 


however, want to deface the document. 
THE COURT: Let the Clerk attach a tag with the number on it. 
MR, SMITHSON: Thank you. 
THE CLERK: Number 20. 


(Whereupon, the Stock Certificate, De- 
livery Ticket and Resolution of Landrum 
Allen & Company, were marked Govern- 
ment's Exhibit 20 for identification.) 
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MR. SMITHSON: May I speak with Mr. Lyman for 2 moment? 
THE COURT: Surely. 
BY MR. SMITHSON: 

Q. Now, Mr. Stewart, showing you Government Exhibit 20, for iden- 
tification, what are those? There are three pieces of paper there; what 
are they? A. Well, the first piece of paper, which is colored, is the stock 
certificate itself, in the amount of 200,000 shares of Thunderbolt Oil Cor- 
poration. There is attached to that a delivery ticket from Landrum Allen 
& Company; there is attached on the back a larger piece of paper which is 
a Resolution of Landrum Allen Company, in order to make an assignment 
for sale. 

Q. All right, sir. Now, I will ask you if you received that, sir? 

A. Yes, sir,I received it. 

Q. Iwill ask you if you received that from a person named Del Nero ? 
A. Lreceived it from an attorney by the name of Mr. Del Nero. 

THE COURT: Received it from whom? 

MR. SMITHSON: An attorney by the name of Del Nero. 

THE COURT: How do you spell his name? 

MR. SMITHSON: D-e-1 N-e-r-o. 

THE COURT: Thank you. 

MR. SMITHSON: Now, Your Honor, may we approach the bench for 
a moment? 

THE COURT: Yes, indeed. 

(Whereupon, counsel approached the bench and the following pro- 
ceedings were held:) 

THE COURT: Is this a stock certificate of the Commodity Holding 
Company ? 

MR. SMITHSON: This is Thunderbolt, which relates to the Ruther- 
ford Day transactions; and I thought rather than bring the witness back a 
second time, I would go through this procedure at this time. 

THE COURT: I think that is fair enough. It is fair to the witness. 

MR. SMITHSON: Your Honor, the point which I desire to take up at 


this time is the fact that the defendant had a rental agreement with a personal 
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services company by the name of "At Your Service"; he owed them 
money for rent and other telephone; and they seized his property. They 
were represented -- : 

THE COURT: Who seized his property? 

MR. SMITHSON: The "At Your Service" under lawful Court Order. 

THE COURT: Tell me that transaction again. 

MR. SMITHSON: Well, he had an agreement or a transaction with 
a personal service, like personal shoppers, and things like that, where he 
had office space and telephone space, and he had some of his papers in their 
office. He did not live up to what he was supposed to for rent and other pur- 
poses. Mr. Del Nero represents that organization. They seized the defend- 
ant's property, because he did not pay his debts to them. Pursuant to that 
seizure, under Court Order, this document was seized from the ware 
effects of the defendant, H. Neil Kelly. 

I want to bring out the fact that he, this witness, knows of this re- 
lationship between "At Your Service," Del Nero and the defendant. 

THE COURT: What does all that have to do with this case? 

MR, SMITHSON: Because this is the 100,000 shares which were 
bought by the defendant in the name of Rutherford Day, Your Honor. The 

very date of the transaction shows it was June 18, 1958. 

THE COURT: I understand all that, but what you are emis is that 
the defendant, in effect, abstracted a stock certificate that was intended for 
Rutherford Day. 

MR. SMITHSON: That is right. 

THE COURT: Yes, but what does this third party have to do with 
this case? 

MR. SMITHSON: Well, through this procedure, this puts that stock 
certificate physically in the defendant's hands. That is what I want to show. 

THE COURT: Yes, but don't bring out all the details of this trans- 
action between the service corporation and the defendant. That ‘is all con- 


fusing. | 
MR. SMITHSON: I realize it can be, Your Honor. | 
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THE COURT: Not only can be, but is. Just prove that it came from 
the defendant's hands, without all this circuity of action. 

MR. SMITHSON: Okay. Will counsel stipulate this was from the 
defendant's possession ? 

MR. LYMAN: That was from the joint possession of Rutherford 
Day and the defendant. I will stipulate to that. 

MR. SMITHSON: No. 

MR. LYMAN: That is what I will prove. 

MR. SMITHSON: All right. 

(Whereupon, counsel resumed their places at the trial table, and the 
following proceedings were held:) 

BY MR. SMITHSON: 

Q. Now, with regard to Government Exhibit 20, for identification, 
Mr. Stewart -- 

THE COURT: Which count does this goto? When it is about a count 
in the indictment , the Court would like to be apprised by counsel as to which 
count any particular testimony is directed to. 

As I understand, all of the testimony that has so far been offered 
and used relates to the first three counts; isn't that so? 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: Now, I understood from your statement at the bench, 
this relates to something else. Which count does this relate to? 

MR. SMITHSON: Four, five, six and seven, Your Honor. 

THE COURT: Count eight relates to still another? 

MR. SMITHSON: Eight and nine relate to other stocks. 

THE COURT: Counts four, five, six -- 

MR. SMITHSON: -- six and seven. 

THE COURT: -- six and seven. Thank you. 

You may proceed. 

BY MR. SMITHSON: 

Q. I will ask you, sir, those documents which comprise Government 

Exhibit 20 '-- I will ask you whether or not you received those, sir, 
pursuant to certain Court action from an attorney Del Nero in your capacity 
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as attorney for the defendant, H. Neil Kelly? A. Yes, I did. 

THE COURT: You received them as an attorney for Del Nero? 

THE WITNESS: No, sir. That is not what the question, as I under- 
stood it, was. 

BY MR, SMITHSON: 
-Q. No, attorney for the defendant , H. Neil Kelly. A. Perhaps I 

could elaborate on that. | 

THE COURT: No, just answer questions. 

MR. SMITHSON: Your Honor, under the identification, the Govern- 
ment will offer the exhibit known as Government Exhibit 20. 

THE COURT: Very well, let it be admitted. 


(Whereupon, Government's Exhibit No. 
20 was received in evidence.) 


THE COURT: You may pass this to the jury, if you wish. 
MR. SMITHSON: Yes, sir. 
(Whereupon, Government's Exhibit No. 20 was passed to the jury.) 
MR. SMITHSON: That is all I have of the witness on examination, 

Your Honor. , 

THE COURT: Any cross examination? 
MR, LYMAN: Yes, Your Honor. 
Will you indulge me a moment, Your Honor? 
THE COURT: Take whatever time you need. 
CROSS EXAMINATION 
BY MR. LYMAN: 
Q. Mr. Stewart, you are a member of the Bar, are you not, of the 

District of Columbia? A. Yes, sir. : 

Q. And you practice before the Securities and space ease 
sion? A. Ido. 

Q. And you handle a number of transactions, do you not, Joga trans- 
actions concerning securities? A. Yes, sir. 


Q. And you also, do you not, or have at one time held a license as 
a broker-dealer in securities? A. Yes, sir. : 


Q. And you deal in over-the-counter stocks quite a bit yourself, 
do you not? A. As an attorney, yes, sir. 
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Q. Do you do it as a customer? A. No, sir, not generally. Usually 
as an attorney. 

Q. Well, do you do it asa customer? A. Ido. 

266 Q. As a matter of fact, you had an organization called Seaboard 
Securities, am I correct? a oe 

MR. SMITHSON: Your Honor, I don't see where this is relevant or 
material to the examination. 

THE COURT: Will you read the last question, Mrs. Watson. 

(Whereupon, the pending question was read by the reporter.) 

THE COURT: Well, this is preliminary. I will allow the question. 

THE WITNESS: Yes, sir. 

BY MR. LYMAN: 

Q. And that organization is no longer in existence? A. That is right. 

Q. Now, you will recall, Mr. Stewart, and I believe the Court ob- 
served that you were not claiming the attorney-client privilege; do you re- 
call that? A. Yes, sir. 

Q. And that, I assume, is because you felt that you did not represent 
Kelly at this time, is that correct? A. The reason I didn't claim it is that 
I feel it is the privilege of the client rather than of the attorney. 

Q. You know, as an attorney, do you not, that you can claim it? 

A. Well, I feel that in this case that it is the privilege of the client. 

THE COURT: Well, the Court ruled that the matters concerning 
which the witness was interrogated were not within the attorney-client 
privilege. 

MR. LYMAN: I see. 

BY MR. LYMAN: 


Q. Well, were you at this time representing Mr. Kelly? 
THE COURT: As a matter of fact, only confidential communications 
between attorney and client relating to matters concerning legal advice, or 


where legal action is involved are within the attorney-client privilege. Not 
every transaction between attorney and client is privileged. 

MR. LYMAN: Yes, Your Honor. There is that gray area where 
legal and non-legal. 
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THE COURT: I don't think it is gray. I think it is white. 
MR, LYMAN: All right, Your Honor. : 
BY MR, LYMAN: 

Q. Well, sir, were you representing Neil Kelly after the conclusion 
of the litigation involving Thunderbolt Oil in May of 1959? A. Yes, sir,I 
was representing him in one capacity, yes, sir. 

Q. Well, in October of 1959, when you obtained this receipt from 
Mr, Kelly, were you, in fact, representing him under any general or specific 

agency? A. Yes, Iwas representing him in the same capacity. 

Q. Now, you have been shown three checks that you cashed for Mr. 
Kelly. You recall those, do you not, sir? A. Yes, sir. 

Q. And two of the checks were cashed on separate days in the month 
of June of 1959? A. That is correct. 

Q. And I believe you testified that Mr. Kelly brought them to you 
already signed or having the signature of one Harold Barkley, is that cor- 
rect? A. That is what I testified, yes, sir. | 

Q. Mr. Kelly did not endorse those checks? A. No, he didn't en- 
dorse the checks. 

Q. You didn't have that amount of money to cash those checks, did 
you, sir? A. That is correct, I did not. 

Q. And you went to Mr. Dan Price of the Occidental Restaurant? 
A. That is correct. 

Q. As a matter of fact, you cashed a number of checks through Mr. 
Price, have you not? A. Yes, sir. 

THE COURT: Cashed it where? 

BY MR. LYMAN: 

Q. Cashed a number of checks through this Mr. Price. 

THE COURT: Who is Mr. Price? | 

THE WITNESS: Mr. Price is the manager of the Occidental Res- 
taurant. 

BY MR. LYMAN: 
Q. In fact, you have made it a practice among your friends to have 
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checks cashed through Mr. Price, have you not? A. Yes, sir. 

Q. And particularly your friends in the brokerage business? 
A. Any friends, as you call them, or any persons who have the checks, 
that would be the place I would go to after banking hours, yes, sir. 

Q. There were a number in the brokerage business other than 
Mr. Kelly or Mr. Barkley, or whoever they are, that you cashed them for, 
isn't that true? A. I don't recall others, but I assume that there were. 

Q. Now, since you did not have the money for this, for the cashing 
of these checks, Mr. Price of the restaurant furnished the money, did he 
not? A. Yes, sir. 

Q. How many times did he get a receipt from you? A. How many 
times did he get a receipt from me? 

Q. Yes, sir. A. Not any. 

Q. And how many receipts have you picked up or demanded from 

any other person for whom you cashed a check? A. I wouldn't know, 


Q. Can you give me the name of one, sir? A. Idon't recall. 

Q. In other words, Mr. Kelly is the only person from whom you 
thought it necessary to get a receipt? A. I wouldn't say that. I just can't 
recall right now of any others. 

Q. Tell me, who were you representing when you went to Mr. Kelly 
on this October 9, and asked for this receipt? A. In asking for the receipt ? 

Q. Yes. A. I was representing myself because there was an in- 
vestigation which had come to pass. 

THE COURT: No, you answer the question. You were represent- 
ing yourself. 

THE WITNESS: Yes, that is right. 

BY MR. LYMAN: 
Q. Now, there is an American Corporation Company that you testi- 


fied to, that you had something to do with, am Icorrect, sir? A. Yes, sir. 


Q. That was, let us say, your company? A. Yes, sir. 
Q. And that was what we call a transfer agent, was it not? A. Yes, 
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Q. Tell us, what does a transfer agent do? A. Atransfer agent or 
a transfer company is one which takes under instruction from the purchaser 
of stock orders to transfer stock from the original holder to a new holder's 
name. : 

Q. And you get fees for doing that, do you not, sir? A. I got fees. 
That company is out of existence. 

Q. That is a service that you performed and you obtained fees for 
that, is that correct, sir? A. That is right. ; 

Q. And you deposited those fees in your account at the Riggs National 
Bank? A. Yes, sir. 

Q. Now, the third check to which reference has been made was de- 
posited in that account in the Riggs National Bank? A. Yes, sir. 

Q. Tell us, sir, for all of this service that you were doing in cashing 
these checks, and performing any other service for Mr. Kelly, what were 
you paid? A. I was paid nothing for this service. 

Q. And up through your representation of Mr. Kelly up to October of 


1959, you obtained nothing as a fee from him? A. Would you plese be more 
specific as to what dates, Mr. Lyman? 
Q. I believe you indicated that you represented Mr. Kelly up through 


October 1959; and I ask you, did you receive a fee for any other services you 
performed for him? A. Oh, yes, I received a fee, but this goes back to 
1956 and '7. I represented him in those years, too, active litigation. 

Q. But from June to October of 1959, in your representation of Mr. 
Kelly, you received no fees from him, am I correct, sir? A. I don't recall 
any fee, no, sir. 

Q. But there was a deposit of $1607 in your account in the Riggs Na- 
tional Bank? A. Yes, sir, with my permission. 

THE COURT: And you gave cash for that check -- 

THE WITNESS: Yes, sir. 

THE COURT: -- to the defendant ? 

THE WITNESS: Yes, sir. 

BY MR. LYMAN: 

Q. Do you have any record of the fact that you gave cash to the de- 

fendant on that day? A. On that particular day? 


Q. Yes, sir. A. No, I don't have a record on that particular day. 
MR. LYMAN: Indulge me just one moment, Your Honor. 
BY MR, LYMAN: 
Q. Did you also represent a James A. Gregory ? A. Yes, sir. 
THE COURT: Represent whom? 
MR, LYMAN: James A. Gregory. 
THE COURT: Oh, yes. 
BY MR. LYMAN: 
Q. And you still represent Mr. Gregory, do you not, sir? A. Yes, sir. 
Q. Did Mr. Gregory ever work for you as a clerk? A. I had a busi- 


ness store in which he worked as a clerk, yes. 
Q. Did he ever work as a legal clerk? A. He did some typing for 
me and some investigation for a very short period of time. 


Q. I meant, sir, a legal clerk. Did he do any law work for you? 
A. No, sir. 

Q. Do you know if Mr, Gregory was ever president of the Trans- 
Pacific Import and Export Company ? 

THE COURT: Aren't you going a little far afield? This seems to 
go to a matter concerning which the witness was not interrogated on direct 
examination. 

MR. LYMAN: That is true, Your Honor. I, frankly , feel this goes 
to credibility. 

THE COURT: I don't see how it goes to credibility. 

MR. SMITHSON: If anything, also, Your Honor, he did represent 
that person James A. Gregory. 

THE COURT: Now just a moment. I don't want to have either counsel 
make statements in open court. 

I am going to exclude that because that is not within the scope of 
the direct examination and it does not relate to credibility. 

MR. LYMAN: Very well. 

May I have an exhibit marked for identification, Defendant's one? 

THE COURT: Very well. 

THE CLERK: Number one. 
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(Whereupon, white paper artting was 
marked Defendant's Exhibit No. 1 for 
identification.) 


BY MR. LYMAN: 

Q. Mr. Stewart, I show you Defendant's Exhibit 1 and ask you to 
look at it and tell me if you have ever seen it before? A. I don't remember 
seeing it before. | 

Q. Now, with reference to the stock certificate exhibit, Thunder- 
bolt Oil, which you just identified -- | 

MR, LYMAN: May I have it, please? 

THE CLERK: The jury has it. 

THE COURT: The Marshal will get it. 

MR, LYMAN: Very well, sir. 

Thank you. 

BY MR. LYMAN: 

Q. Isn't it a fact that you and Mr. Del Nero were designated as joint 
trustees to hold this certificate? A. That is right. 

Q. By this Court? A. That is right. No, by the aerial Court. 

Q. Municipal Court? 

THE COURT: What was your answer? 

THE WITNESS: Yes, sir, by the Municipal Court. 

BY MR. LYMAN: | 

Q. Do you know where this certificate was found, from your own 
personal knowledge? A. It was found in the portfolio which Mr, Kelly had 
in a rented office at 1319 F Street, Northwest. | 
Q. And haven't you -- 

THE COURT: You are not using the certificate. Let it pass to the 


jury. 


(Whereupon, Government's Exhibit 20 was returned to jury.) 
BY MR. LYMAN: 
Q. And you have learned, have you not, that in that same ; portfolio 
were certificates of stock belonging to one Rutherford Day and Mr. Kelly ? 
MR. SMITHSON: Your Honor, I don't think we are concerned with 
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other certificates of stock. I think we are concerned with only Thunderbolt. 

THE COURT: I am going to allow that. 

MR, SMITHSON: All right. 

THE WITNESS: This was found in a portfolio with other stock be- 
longing to Mr. Day and Mr. Kelly. 

THE COURT: Iam going to ask counsel to come to the bench. 

(Whereupon, counsel approached the bench and the following pro- 
ceedings were held:) 

THE COURT: I didn't want to make any statement in open court, 
but this may have a bearing as to whether it was a joint custody of Day and 
the defendant or the sole custody. That is why I admitted it. 

MR. SMITHSON: Would Your Honor care to hear any reason from 
me as to why I objected? 

THE COURT: Well, yes. 

MR, SMITHSON: There was some stock given by Rutherford Day 
to this defendant in the name of Hobby Copter, which he had a right to use, 
but not this. 

THE COURT: That has nothing to do with the admissibility of this 
particular item. 

(Whereupon, counsel resumed their places at the trial table, and 
the following proceedings were held:) 

MR. LYMAN: That is all for this witness, Your Honor. 

THE COURT: Any redirect examination? 

MR. SMITHSON: Just one. 

REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. That other stock which was in that portfolio of Mr. Day, was 
Hobby Copter, was it not? A. It was American Hobby Copter and it was 
turned over to Mr. Day. The other Thunderbolt Oil stock has been re- 
quested by Mr. Day, since Mr. Del Nero and I last met. 

MR, SMITHSON: Yes, sir. That is all. 

THE COURT: Are both sides through with this witness ? 
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MR. SMITHSON: Yes, sir. 
MR, LYMAN: Yes, sir. 
THE COURT: Is it the desire that the witness be excused? 
MR. SMITHSON: Yes, Your Honor. 
THE COURT: The witness may be excused. 
THE WITNESS: Thank you. 
* * * 
JAMES A, GREGORY 
was called as a witness by the Government and, having been fret hgad 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is James A. Gregory? A. Yes, sir. 
Q. Mr. Gregory, during the period of May and June of 1959, where 
did you live? A. I wish to invoke the Fifth Amendment and I respectfully 
decline to answer the question on the ground my answer may tend to in- 
criminate me. : 
* * 
296 WILLIAM HULL 
was called as a witness by the Government and, having been first t duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is William Hull? A. Yes, sir. 
Q. H-u-l-1? A. Yes. 
Q. And your home is where, sir? A. Los Angeles. 
Q. Los Angeles, California? A. Yes. 
Q. Tell me, sir, do you know a person by the name of z. Neil 
Kelly, Jr.? A. Yes. 


_Q. Do you see that person in the courtroom? A. I do. : 


Q. Where is he? A. Sitting at counsel table next to defense counsel. 
* * * * * 


MR, SMITHSON: May the record reflect the witness has identified 
the defendant, Your Honor? 
THE COURT: The record may so indicate. 
BY MR. SMITHSON: 
Q. When did you first see him, sir, when? A. My first recollec- 
tion was in the first week of August. 
Q. Of what year? A. Of last year. And I believe it was August the 4th. 
Q. That is of 1960? A. Yes, sir. 
Q. And was that in the City of Los Angeles, California? A. It was. 
Q. Now, sir -- 
THE COURT: Where did you say you saw him? 
THE WITNESS: In the City of Los Angeles in the Detective Bureau 
of the Police Department. 
MR. LYMAN: Objection, Your Honor. Anyway, this is immaterial 
to this issue. It is immaterial. 
THE COURT: Well, this is just preliminary. 
You may proceed. 
BY MR. SMITHSON: 
Q. Tell me, sir -- I will ask you if you saw certain documents at 
that time? A. I did. 
Q. And who had those documents? A. I had them in my possession, sir. 
Q. All right. Did you talk to the defendant, H. Neil Kelly, relative to 
those documents? A. Yes, sir, I had two conversations with Mr. Kelly re- 
garding the documents. 
MR. SMITHSON: Would Your Honor indulge me just a moment. 
THE COURT: Surely. 
MR. SMITHSON: Your Honor, I am trying to find certain exhibits, 
so if Your Honor will bear with me. 
May I proceed, Your Honor? 
THE COURT: Yes, you may proceed. 
BY MR. SMITHSON: 
Q. I show you, Mr. Hull, Government Exhibit 4, which has been re- 
ceived in evidence. I will ask you, have you -- 
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THE COURT: Now, just what is it? Don't just refer to exhibits 
only by number. State what they are and also the number. 

MR, SMITHSON: Yes, Your Honor. This is Exhibit 4. 

THE COURT: Suppose you reframe your question. 

MR, SMITHSON: All right, sir. 

BY MR, SMITHSON: 

Q. I show you, Mr. Hull, Exhibit 4 which is a scatensanee copy 
of a sale of Commodity Holding Corporation stock, in the number of 500 
shares to James A. Gregory at 1520 Kanawha Street, Adelphi, Maryland, 
by the Stanford Corporation. Have you seen that before? A. I have. 

Q. Who had it when you saw it? A. It was in the poecne of 
Mr. Kelly's property, which I had in my possession. 

Q. All right, sir. Did you see another document at that time ? 
A. Yes,I did. 

Q. What was that other document ? 

THE COURT: Let me see it. 


THE WITNESS: I saw a salesman's copy made out to a Mr. Bark- 


ley , by the International Bankers Investment Corporation for 3,000 shares 
of Commodity Holding stock. 
BY MR. SMITHSON: 

Q. Three thousand shares? A. No, for 500 shares of a value of 
$3,057. 

Q. And in whose name was that? A. That was in the name of Barkley. 

Q. Would the name be Harold A. Barkley? A. Harold Barkley, and 
the address was on Connecticut Avenue. 

THE COURT: Is this in evidence? 

MR. SMITHSON: No, Your Honor. It is a record of a transaction 
in that name. 

THE COURT: I say, it is not in evidence? 

MR, SMITHSON: Not as such. 

THE COURT: Well, is it in evidence? 

MR. SMITHSON: No, sir. 
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THE COURT: When you said, "as such," I didn't understand that. 

MR. SMITHSON: The amount is in evidence. 

THE COURT: No, no, the paper. 

MR. SMITHSON: No. 

BY MR. SMITHSON: 

Q. And was that likewise in the possession of the defendant, H. Neil 
Kelly? A. Yes. 

Q. Inhis papers? A. Yes. 

MR. SMITHSON: That is all I have of the witness. 

THE COURT: Well now, will you state what that other document is 
again, Mr. Hull? 

THE WITNESS: The first document? 

THE COURT: No, the second one. 

THE WITNESS: That he questioned me about? 

THE COURT: Yes. 

THE WITNESS: That was a salesman's copy and it was a document 
about four by seven inches, and it was in the name of a Harold Barkley, and 
was for 500 shares of Commodity Holding, and showed for $3,057, and was 
dated May the 25th of 1959. 

THE COURT: Yes, but do you know by whom it was issued, whose 
name was on the document ? 

THE WITNESS: Well, it was to the account of Mr. Barkley. 

THE COURT: Yes, from whom, by whom was it issued? Do you re- 
call that? 

THE WITNESS: Issued by the Investment Bankers, Investment Bank- 
ers of America was the issuee. 

THE COURT: I see. 

MR, SMITHSON: That is all I have of the witness. 

THE COURT: Any cross examination? 


MR. LYMAN: No cross examination, Your Honor. 
* * * * 
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RUTHERFORD DAY 
was called as a witness by the Government and, having been first aaly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITHSON: 

Q. Your name is Rutherford Day? A. Yes, sir. 

Q. And you are an attorney, a member of this Bar? A. Yes, sir. 

Q. Mr. Day, directing your attention to 19 58, and particularly May, 
June, July of 1958, did you have an office in this city? ‘A. Yes, sir. 

Q. Where? A. 1319 F Street, Suite 505. 

Q. Is that in the District of Columbia? A. Yes, it is. 

Q. During the time that you were in this particular office, did you 
know or did you get to know a person by the name of H. Neil Kelly, Jr.? 
A. Yes, sir, the gentleman seated over there at that far table. | 

Q. Behind me? A. Yes, sir. | 

MR. SMITHSON: May the record reflect the witness has identified 
the defendant ? 

THE COURT: The record may so indicate. _ 

BY MR. SMITHSON: : 
Q. Tell me, sir, did he rent office space from you? A. ‘Yes, sir. 
Q.. And at that particular time, sir, did you have an account with a 


brokerage firm known as Jones, Kreeger and Hewitt? A. Yes, I did. 
* * * * ‘| 


Q. Now, tell me was that at the time of May and June 1958 an active 
or a dormant account, Mr. Day? A. It had been dormant for some time. 


Q. And you were actually dealing through another brokerage house, 
isn't that true? A. Yes, I had a more active account with orvis Brothers 
and Company in the Woodward Building. 

Q. Now, at the time, sir, that you were there at these particular 
premises, did you rent your particular office or part of it to the defendant , 
H. Neil Kelly, Jr.? A. Yes, I did. 

Q. Tell me, Mr. Day, are you familiar with a stock known as Thunder- 
bolt Oil Corporation, or were you in May and June of 1958? A. I had heard 
of it. 
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Q. All right. At that particular time -- 
* * * * * 


Q. Now, Mr. Day, did you in June, particularly June 6th of 1958, 
call Jones, Kreeger and Hewitt Company and place an order for any Thunder- 


bolt Oil Corporation stock? A. No. 

Q. Inyour name? A. No. 

* * * * * 

Q. I show you, sir, Government Exhibit 20, which has been received 
in evidence, as a delivery receipt and Thunderbolt Oil Corporation stock, 
100,000 shares. Specifically , did you order that stock, sir? 

* * * * * 

THE WITNESS: No, sir. 

BY MR. SMITHSON: 

Q. Did you authorize the defendant, H. Neil Kelly, to purchase such 

stock for you, the Thunderbolt Oil Corporation stock in your name? 
A. No, sir, not directly. 

Q. Did you indirectly authorize him to purchase Thunderbolt Oil 
Corporation stock? A. May I explain the situation? 

Q. No, sir, just answer the question. 

MR. LYMAN: Objection, Your Honor. 

THE COURT: Oh, no, no. If the witness feels that a yes, or no, 
answer would not be accurate, he has a right to answer in his own way. 

MR. SMITHSON: All right, Your Honor. 

THE WITNESS: Mr. Kelly came into my office not only to rent a 
desk from me but also to help me in placing some sales of some over-the- 
counter stocks which were not Thunderbolt Oil and were not the other stock 
involved in this particular action, Dominion Resources Development Company. 

THE COURT: I suggest you keep your voice up, Mr. Day. 

THE WITNESS: Thank you, Your Honor. 

THE COURT: If you wish, you may use the microphone. 

THE WITNESS: Thank you, sir. 

They were stocks which had nothing at all to do with this proceeding, 
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Sandia Mining and Development Corporation, of which Mr. Kelly: had some 
knowledge of the past trading history, and a stock known as Hobby Copter 
308 Corporation of America, which was owned by a client of mine. 
THE COURT: Mr. Day, I think you are going a little far afield of 
the question. The question is whether you authorized the defendant to buy 
the stock for you. | 
MR. SMITHSON: That is correct, Your Honor. 
THE COURT: The Thunderbolt Oil Corporation. 
THE WITNESS: Yes, sir. My answer was, if Your Honor please, 
I did not do so directly. However, I did have him attempting to make some 
stock trades for me at the time. Not in this, however. And my understand- 
ing of my authorization did not extend to.this particular transaction of which 
I was just.questioned. | 
BY MR. SMITHSON: 
 Q. That is what I meant, Mr. Day. A. But I did want to explain 
my statement that he did have authority to deal in other stocks, and I did not 
exactly understand how he was going to go about it. 
Q. Let me ask you this, sir. One of those stocks was American 
Hobby Copter which you just mentioned? A. Yes, sir. 
Q. There came a time when the stocks which were yours and in 


your name that you gave him were returned to you, isn't that true? A, Yes, 


sir. 

Q. And that was by a Mr. Del Nero and a Mr. Stewart, isn't that true? 
A. That is correct, sir. , 

Q. Going, then, to the Thunderbolt Oil Corporation stock I under- 
stand you specifically did not authorize him to deal in this stock, is that 
correct? A. That is right. : 

Q. All right, sir. Tell me, sir, did you ever authorize the defendant, — 
H. Neil Kelly, Jr., to represent himself to be you, and use your name? A. No. 

Q. Did you ever authorize him, sir, to sign any receipt sent to you, 
through the mail, registered mail, by signing your name per, '"N. K."? 

A. Well, he did receive registered mail at the office from time to time. 
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Q. Directed to you? A. Directed to me, yes, sir. 

Q. Specifically, sir, did you authorize him to receive such mail, 
registered mail, relative to Thunderbolt Oil Corporation and to sign your 
name per "N.K." relative to that stock? 

MR. LYMAN: Iam going to object, this is a leading question. 

THE COURT: Objection overruled. 

THE WITNESS: As to the specific transaction, I didn't give him any 
direct authority. 

BY MR. SMITHSON: 

Q. Now, sir, directing your attention to the period of June and July, 
did you receive any statement, sir -- 

THE COURT: June and July of what year? 

MR. SMITHSON: I am sorry, Your Honor, 1958, June and July of 
1958. 

BY MR. SMITHSON: 

Q. You have indicated your account was dormant. Did you receive, 
sir, a statement during May, June and July from Jones, Kreeger and Hewitt, 
that is the firm, that you owed them any money for any transaction? A. No, 
sir, I can't recall receiving anything during that period of time. 

Q. All right. 

* * * * * 

Q. And on July 18 of 1958, did you make any purchase, sir, or any 
representation to any representative of the Jones, Kreeger and Hewitt firm 
that you wished to buy a stock known as Dominion Resources Development 
Corporation ? 

* * 
THE WITNESS: No, sir. 
BY MR. SMITHSON: 

Q. Specifically, sir, did you authorize the defendant, H. Neil Kelly, 

Jr., on the 18th of July, 1958, to represent himself as you and use your name 


for the purchase of such Dominion Resources Development Corporation stock? 


A. No, sir. 
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@. On that particular date, sir, on July 22nd, 1958, did you call the 
firm of Jones, Kreeger and Hewitt and purchase in your name, sir, an addi- 
tional order of stock of Dominion Resources Development Conpiation? 

A. No, sir. 

Q. Did you, sir, on that date of July 22nd, 1958, authorize the de- 
fendant to call and represent himself to be you and so purchase that stock? 
A. No, sir. | 

* * * * * 

Q. Tell me, sir, did there not come a time in the last few months 
when you have talked with the defendant regarding the stocks purchased in 
your name, specifically Thunderbolt Oil Corporation and arg Resources 
Development Corporation? A. Yes, sir. 

Q. And tell me, sir, did not the defendant state to you that he had 

so purchased -- 

* * 
BY MR, SMITHSON: 

Q. What was the conversation you had with the defendant relative 
to those two stocks? A. He stated that he had made the purchases for me 
and on my behalf. 

Q. In both instances? A. That is correct, sir. 

Q. When was that, sir? A. That was on several occasions. 

* * * * * 
CROSS EXAMINATION 
BY MR, LYMAN: 

Q. Mr. Day, you and Mr. Kelly have been friends and business 
associates for a long time prior to June and July of 1959, have you not ? 
A. Well, we weren't business associates but -- 

Q. Friends? A. We were, you could call it friends or scquaint- 
ances, yes. | 

Q. You deal in the over-the-counter and, as a matter of fact, in 
stocks on the New York Stock Exchange, do you not, sir? A. Yes, sir, I do. 

Q. You have looked to Mr. Kelly from time to time, have you not, 
prior to June and July of 1959, and since June and July of 1959 for such 
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advice and guidance, have you not? A. Do you mean 1958, Mr. Lyman? 
Q. Fifty-eight. Thank you, Mr. Day. A. Yes, I have. 
MR. LYMAN: Excuse me just a moment. 
BY MR, LYMAN: 

Q. Mr. Day, the matter concerning which Mr. Smithson discussed 
with you was June 6, 1958 and July 5, 1958 and July 18, 1958, is that cor- 
rect, sir? A. I believe those are the dates, Mr. Lyman. 

Q. All right. Now, back in 1958, were you associated with Mr. 
Kelly either on a social or business way? A. Yes, he was in my office 
and I, as I explained to Mr. Smithson -- 

Q. Now, you did discuss with him during 1958, prior to June or July, 
that you did have an account at Jones, Kreeger, did you not? A. Yes, I did. 

Q. Asa matter of fact, you gave him the details concerning that 


account, particularly that you had a margin account with Jones, Kreeger, 
isn't that true? A. I believe so. 
Q. And you in fact did have such an account with Jones, Kreeger? 


A. Yes, I did. 

Q. And isn't it a fact, sir, that one other than the owner of the ac- 
count would not know a margin account existed unless the owner would tell 
such person, isn't that true? A. Well, I don't know whether they would or not. 

Q. Isee. A. My papers did come into the office and Mr. Kelly fre- 
quently did receive the mail, and I would call in to the office, if I were in 
court or in Virginia, and ask him to open the mail for me. 

Q. And he was in the office during May, June and July of 1958 more 

than you were, isn't that so? A. He certainly was. 

Q. And you had a number of other transactions, other than the 
Thunderbolt Oil and the Dominion Resources that you were handling jointly , 
or Mr. Kelly was handling for you, isn't that true? A. Yes. He was attempt- 
ing to help with this situation that I had gotten burned on a couple of years 
prior to that in that Sandia stock, which had diminished to no value at all, 
and Mr. Kelly was attempting to find sufficient information about the assets 
of the company, and the trading positions of the various houses to enable me 
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to sell it at a profit. I was in it and I had a couple of friends in it, and so 
I was very much interested since I had, I think, an investment of about 
$6 ,000 in it. 

Q. Now, there were other attorneys, were there not, that ‘had desk 
space, shall we say, in your suite? A. Yes, Mr. Lyman. There was Mr. 
James G. Spharness; there was a Mr. Charles Wagner of the Wagner En- 
gineering Company of Philadelphia, Pennsylvania. I believe those were 
the only people in the office. There may have been another name or two, 
but I don't recall. I think that is it. 

Q. And it was your suite, and you had sublet, shall we say, to these 
other people? A. Yes. 

Q. And you had a phone there in your own name, did you not, sir? 
A. Yes, I did. 

Q. And isn't it a fact that you had one of the small round ee 
locks on that phone? A. Yes, I did. 

Q. And isn't it also a fact, sir, that Mr. Kelly is the only person of 
that group that had a key other than yourself? A. Yes, that is right. 

Q. Isn't it true, sir, that Mr. Kelly had general authority from you 
to open mail? A. I would say, he did. I had been receiving, I can recall 
distinctly , a number of registered pieces of mail on a divorce case that I 
had had, that the defendant was paying alimony to my client, the' wife, and 
when I wouldn't be in the office, the mail would be delivered over to the 
central Post Office by Union Station, and so I had certainly given him author- 
ity to open that, certainly. And then, as I said before, I would frequently 
call in and tell him to open the mail and let me know what was happening 


for me. I practice in more than one jurisdiction. I practiced in the State of 


Virginia at the time, as well as the District of Columbia. And my practice 
consists of trial work and I am quite frequently out of the office, and I had 
no secretary in the District office at the time. I did in my ae office , 
but not in the District office. 

Q. Mr. Kelly was your secretary, so to speak? A. Well, he was 
there. He was the only one that was there ona full-time basis at this par- 
ticular period. 
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Q. Now, after the purchase of the two stocks through your Jones, 
Kreeger account of Thunderbolt Oil, which has been testified to, and Do- 
minion Resources, didn't you enter into a transaction whereby you sold 
some American Hobby Copter stock to Mr. Kelly and he gave you a note 
for it? A. Yes, sir, that is correct. 

Q. Then you moved, did you not, from the F Street address to 1025 
Connecticut Avenue? A. Yes, sir. 

Q. The old Stoneleigh Courts building? A. That is right, sir. 

Q. And isn't it a fact that you left your old phone number, the one 
at F Street with Mr. Kelly, who remained in the F Street building? A. That 
is correct, sir. 


Q. And he continued to forward your calls to you, would you say? 


A. Yes, sir. 

Q. And when mail would come to the F Street address, if it had not 
been forwarded to 1025 Connecticut Avenue, he would see that you would 
get your mail, is that true? A. Idon't know about that. I did put forward- 

ing notices in the Post Office, but Iam not quite sure of the date. 
It has been some time ago. 

@. Now, you had previously heard of Thunderbolt Oil stock through 
the now defunct Coombs & Company, didn't you, sir? A. Yes, I had. 

Q. And as a matter of fact, both you and Mr. Kelly heard about that 
Thunderbolt stock at that time, isn't that true? A. Yes. 

Q. So the purchase of Thunderbolt stock was not new to you? 

A. Well, the knowledge of the company certainly wasn't. 
THE COURT: What was your answer? 
THE WITNESS: The knowledge of this particular company was not. 
BY MR. LYMAN: 

Q. Well, you have really ratified, have you not, the purchase of 
that Thunderbolt Oil by Mr. Kelly in your own mind? 

THE COURT: I think, "ratified" is a conclusion. That is a con- 
clusion of law really. 

THE WITNESS: Yes,I did, Mr. Lyman. 
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MR. LYMAN: Excuse me, just one moment, Your Honor. 
BY MR. LYMAN: 
Q. Isn't it also a fact -- 
THE COURT: Just a moment. I am going to ask the reporter to . 
read the last question and answer. 
(Whereupon, the question and answer were read by the reporter -) 
BY MR, LYMAN: 
Q. Mr. Day, isn't it a fact also that you and Mr. Kelly maintained 
a joint file or, shall I call it, a portfolio where you had access to corre - 
spondence and stock certificates, such as Lockhart Basin, and Pay Day 
Uranium? Isn't that true? A. I don't recall it, if it is, Mr. Lyman. We 
both had stock certificates in the office and Mr. Kelly had some of these 
certificates on these companies that I was asking him to help me with. He 
has what in market terms they call a feel for the market, especially in the 
over-the-counter market, which is not listed. The sales are not capable of 
a ready transaction, like they are on the New York and American listed 
stock exchanges. And, therefore, the background of the trading position 
companies, and the brokerage houses which deal in the stock is very, very 
important. And the sense of timing in the purchase and sale of these stocks 
is important also. And for this reason, I had asked Mr. Kelly « assist me 
in these stock transactions. : 
Q. And you have since disposed of both Thunderbolt and Dominion 
Resources at a profit, have you not, sir? A. No, I haven't disposed 
of the Dominion Resources, but I did discover that there was a market for 
Thunderbolt Oil, and I sold that at a profit. : 
MR. LYMAN: That is all, Your Honor. 
REDIRECT EXAMINATION 
BY MR, SMITHSON: 
Q. But you didn't sell the 100,000 shares that were bought in your 
name, did you? A. Yes, sir. 
THE COURT: I didn't get your question. 
BY MR. SMITHSON: 
Q. Didn't you inform me just last week, Mr. Day, that that 100 ,000 
shares -- 
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THE COURT: One hundred thousand shares of what ? 

MR. SMITHSON: Of Thunderbolt, Your Honor, of Thunderbolt Oil 
Corporation stock was taken from the possession of Mr. Kelly, the defendant, 
by two attorneys, Del Nero and Stewart. 

BY MR, SMITHSON: 
Q. Isn't that true? A. That is correct, sir. I sold it this morning. 
* * * * * 

Q. That is very -- A. Imadea transaction this morning. 

Q. That is very interesting, sir, because I have the shares here, 
the 100,000 shares. Is that what you sold this morning? A. I don't know 
whether that is the exact certificate. If that is the one that Mr. Stewart 
had, that is the one that I executed a transaction on this morning. 

Q. Isee. Without the shares of stock, you executed a transaction 


this morning? A. Yes, sir. You have seven days within which to give the 


stock, and I served on Mr. Stewart a demand for the stock. 

Q. You told us that you ratified this purchase of Thunderbolt. Is it 
not a fact, sir, that when this stock was charged to you by Jones, Kreeger & 
Hewitt, you saw fit to institute suit against Jones, Kreeger & Hewitt for the 
full amount of Thunderbolt and Dominion Resources Development Corpora- 
tion? A. Yes, sir,I did. 

* * * 
327 JOHN M. BUCKLEY 
was called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your full name, Mr. Buckley? A. John M. Buckley. 
* * * * * 
Q. And your employment, Mr. Buckley ? A. Iam a partner in the 


brokerage firm of Jones, Kreeger & Company. 
* * * * 
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Q. I will ask you, sir, if, pursuant to a subpoena, you have come 
here with the records of your company relative to certain transactions of 
your company in the name of Rutherford Day? A. I have. | 

Q. Specifically, do those records relate to stocks known by the name 
of Thunderbolt Oil Corporation and Dominion Resources Development Cor- 
poration? A. They do. 

* * * * * 

MR. SMITHSON: Your Honor, may I have this marked for identifica- 
tion as Government Exhibit 22, I believe it is. | 

For the record, Your Honor, it constitutes a ata copy of this 
original. 

THE COURT: You may do so. 


(Whereupon, Photostatic copy: of Custom- 
er's Agreement of Account of Rutherford 
B. Day was marked Government's Ex- 
hibit 22, for identification ) 


BY MR. SMITHSON: 

Q. I show you, Mr. Buckley, Government's Exhibit 22, for identifica- 
tion. What is it? A. Photostat of the original Customer's Agreement with 
our firm. | 

Q. Establishing the existence of the account? A, That is correct. 

* * * * * 

Q. I show you, sir, Government Exhibit 23, for co What 
is it? A. It is the return receipt that we put in the envelope when we mail 
securities out to customers. : 

* * * * * 

Q. What did you call that, sir, and what purpose does it serve? 

A. Icalled it a receipt. That is incorrect. It is a notice of the mailing which 
is enclosed in the envelope with the security that is being mailed. 

Q. Does that relate, sir, to a transaction of 100,000 shares of Thunder- 
bolt Oil Corporation to Rutherford Day? A. It does. 


* * * * * 


Q. I show you Government Exhibit 25, which is a photostat, sir, of 
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this exhibit. I will ask you what it is? What is Exhibit 25? A. It is the 
return receipt that we request when we send out a registered mail package 
containing securities. 

Q. Does that relate to the Thunderbolt Oil stock transaction in the 
name of Rutherford Day? A. Yes, it does. 

Q. Does it indicate, sir, the date that that was received on behalf 
of Rutherford Day? A. Yes, it does. 

Q. What is the date? A. June 24, 1958. 

MR. SMITHSON: Your Honor, the Government offers Government 
Exhibit 25. 

THE COURT: It may be admitted. 


(Whereupon, Government's Exhibit 25 
was received in evidence.) 


THE COURT: You have shown all these to Mr. Lyman? 

MR. LYMAN: Yes, Your Honor. 

MR. SMITHSON: Yes, sir. 

THE COURT: This is a photostat and it isn't very legible. What 
is the date of the delivery ? 

MR, SMITHSON: 6-24-58, Your Honor, -- 1958. 

THE COURT: June 24,1958? 

MR, SMITHSON: Yes, sir. 

THE COURT: Thank you. 

MR. SMITHSON: I might say, it is much more legible on this, but 
it is a photostat, Your Honor. 

THE COURT: Keep tabs on those we haven't passed around. 

THE CLERE: Yes, sir. 

BY MR. SMITHSON: 

Q. I show you, sir, Government Exhibit 26, together with the original 

thereof. What is Government Exhibit 26? A. Itisa post card that we en- 


close with a package requesting the customer sign, acknowledge receipt of 


the security mentioned on the yellow sheet in the first exhibit, and return 
to us. 

Q. Which would be the Thunderbolt Oil Corporation stock? A. The 
Thunderbolt Oil Corporation. 
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OQ: Is that signed, sirjas returned to you by reg [AGI is deem 
"R? canst Wl. 227 itooks like =- “N.K.": seiaid? .A Tht ai 
‘OMR? SUEEISON: ' iA =r : The Government ‘offers :26; Your’ Honor. 
$882 UC SARL VIG Oo HS WoSono®@ Jarsraoigv®G a 3 29S 
BY MR. SMITHSON: aagMod Ingmacieved, eaaisoest 
Q: ‘Pshow you, sir; Government Exhibit 28, for identification. What 
is it? A. This is the original purchase order executed by our Order De+ 
partment for the purchase of 1,000 shares of Dominion Resources pour 
for the account’ of Rutherford Day.: HOH 2 ae 
Q: “And that ; likewise ;:is' by phone: call:?' A. Yes. :'! 
* * *% 25 LA 8 ag8s uEabegai{s s 
Q:° show ‘you, Mr. Witness ; Government Exhibit 295 ‘for: ddentifica- 
tion. What is it? A. This is also an original purchase -order-executed by 
our Order Department covering the purchase of 900 shares Dominion Re- 


sources Development Company for the account of Rutherford i 
*x * * Ame Yo MOY 


THE COURT: Are the figures in the lower ecg sigs corner, "7222" 
and ''7-28," dates? Do they represent ‘dates’? ooe 
THE WITNESS: Yes, sir. ‘The first‘ date’ is the date-the order was 


received. The second date is the date on which payment ‘should be made. 
* GOV one * * 


BY MR, SMITHSON: 

Q. I show you, Mr. Buckley, Government Exhibit 30, a photostat of 
Government Exhibit 30, also. What is it? A. This'is a carbon. Copy , the 
original of which was sent'to'‘the customer, and it shows that the: customer 
purchased 1,000 shares Dominion Resources Development Company. 

Q. And thatcustomer?’ A. That customer was Rutherford Day. 

* * * * wo 

Q. I show you, sir, Government Exhibit 31, and a photostat. What 
are they, sir? A. A ‘carbon copy, the original of which was sent to the 

customer, showing the purchase of 900 shares Dominion Resources 


Development Company, for the account of Rutherford Day. 
* * a * * 
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Q. I show you, sir, Government Exhibit 35, for identification. What 
is it? A. This is a carbon copy of the statement for July 1958, for the ac- 
count of Rutherford Day, showing the purchase of 1,000 shares Dominion 
Resources Development Company, and the purchase of 900 shares Dominion 
Resources Development Company. 

Q. Was that, sir, mailed, or the original of that mailed to Rutherford 
Day? A. it was. 

* * * * * 

Q. To your knowledge, Mr. Buckley, did there come a time when 
you and your firm received a complaint from Mr. Rutherford Day regarding 
these alleged purchases? A. Yes. 

Q. Were they disputed with your firm, sir, as purchases on his 
account? A. They were. 

* * * 
CROSS EXAMINATION 
BY MR, LYMAN: 


* * * * * 


Q. And I believe your arrangement with him was that -- 
MR. LYMAN: Strike that, please. 
BY MR. LYMAN: 
Q. You did have a written agreement with your customer, Mr. Day, 


which included some reference to a margin account? A. There were two 
separate accounts with separate agreements, one for cash and one for margin. 

Q. Isee. Now, in that margin account agreement, you were author- 
ized, were you not, to use any securities that Mr. Day had on deposit with 
you as collateral for any indebtedness he might incur? A. That is correct. 

Q. And when this Thunderbolt transaction took place, it created a 
debt on your accounts of some $200, am I correct, sir? A. That is correct. 

Q. And under your agreement with Mr. Day, in writing, you made 
yourself whole immediately by taking some of his other securities, such as 

356 Foremost Dairies, for one, and put it in the margin account from 

which you were able to reimburse yourself? 
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MR, SMITHSON: Your Honor, I stand for a point that I would like 
to be heard on at the bench, if I may. 
THE COURT: I am going to allow this, But it is not a defense, 


nevertheless. 

MR, SMITHSON: All right. 

THE WITNESS: Mr. Lyman, it was not done on the strength of a 
written agreement. It was done on instructions presumably received from 
Mr. Day. 

BY MR. LYMAN: 

Q. Isee. But if you received no instructions, you were duthonieed 
to use that margin account for that purpose? A. That is correct. 

Q. Now, as a result of your transaction with the Thunderbolt Oil, 
Jones, Kreeger did not suffer any loss, did it? A. None. 

MR, SMITHSON: I think, Your Honor -- 

THE COURT: Just a moment. I will sustain the aieticn to that. 

MR, SMITHSON: Might I be heard on that, Your Honor? | 

THE COURT: I beg your pardon? 

MR, SMITHSON: I would ask Your Honorto make a further instruc- 

tion, if I might. 

THE COURT: I beg your pardon? 

MR, SMITHSON: I would ask Your Honor to make a farther instruc - 
tion, if it would be appropriate. 

THE COURT: You may come to the bench. 

MR. SMITHSON: All right. 

(Whereupon, counsel approached the bench and the following proceed- 
ings were held:) | 

MR, SMITHSON: I believe, Your Honor, I would ask you, to instruct 
the jury whether or not there was an ultimate harm felt by the named victim 
in this case, Jones, Kreeger, does not destroy whether or not there is -- 

THE COURT: Oh, yes, of course I will give such an instruction, but 
I prefer to do it in connection with my entire charge rather than at this time. 


I don't like to give piecemeal instructions, except when something occurs 
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that makes it necessary. However, when I invite requests for instructions, 
I want you to remind me of this. 

MR. SMITHSON: I will, Your Honor. 

MR. LYMAN: If the Court please, may I be heard on this point ? 

THE COURT: There is nothing to be heard on. Iam letting you ask 
the question. 

MR. LYMAN: Well, you sustained an objection to the question. 

THE COURT: Oh, that last question, yes. 

MR. LYMAN: Yes, Your Honor. I think it is. proper because the 
indictment recites in words that, to their detriment. 

THE COURT: The mere fact that a victim is able to recoup himself 
does not mean that he hasn't sustained damage. For example, suppose some- 
body steals a hundred dollars from you, and you say to yourself: Oh, well, 
I owe him a hundred dollars, so I check that off as against the theft. You 
still have a hundred dollars stolen from you. 

MR, LYMAN: Very well. 

(Whereupon, counsel resumed their places at the trial table, and the 
following proceedings were held:) 

BY MR. LYMAN: 


Q. Now, Mr. Day did dismiss this action against Jones, Kreeger 
that he filed, did he not, sir? A. Yes, sir, he did. 
* x * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * 


Q. The receipt card in the name of R. Day per N.K. If that had not 
been received by your company, you would have taken certain steps, is that 
not true? A. There would have been a follow-up with another post card in 


about two weeks. 
* 
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' 360 LOUIS T. DONATELLI 
was called as a witness by the Government and, having been first ‘duly sworn, 
was examined and testified as follows: 
THE COURT: You may proceed, Mr. Smithson. 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * 


Q. Tell me, Mr. Donatelli, do you know H. Neil Kelly, Ir.? A. Yes, sir. 


* 2 * * * 


Q. Are you familiar with a company known as the Dominion Re- 


sources Development Company? A. Yes, sir. 
-Q. And tell me, were you at one time or are you still with the Lan- 
drum Allen firm? A. No, sir. Ileft Landrum Allen in July of 1958. 

Q. You had been with them before that? A. Yes, sir,1 was with 
them two years; and I am with Harris Upham & Company now, and have 
been there ever since. 

Q. Had you done any business with regard to this stock or the com- 
pany known as Dominion Resources? A. Yes, sir. 

* * * * * 

Q. When you were with Landrum Allen for two years, what was 
your position? A. The same position, securities salesman, and I also 
acted as a trader for the firm on occasion. : 

* * * * * 

Q. Did there come a time when you had any business transaction 
with the defendant, H. Neil Kelly, relative to those 1900 shares oe Dominion 
Resources? A. Yes, sir. : 

Q. Can you tell us the approximate date of that? A. The summer 
of ‘58. Iam not too certain of the date. 

* * * * * 

Q. I show you at this time, Mr. Donatelli, Government Exhibit 36, 

for identification. What is it? A. This is a receipt given to me by Neil 


Kelly for 1900 shares of Dominion Resources, dated July 18, 1958. 
* * * * 
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Q. Now, tell me, sir, were you paid anything for those shares? 
A. Yes, Iwas. 

Q. How much? A. $225. 

Q. $225? A. Yes, sir. 

Q. Tell me, sir, were you promised any more? “A. Yes, sir. 

366 Q. I show you Government Exhibit 37, sir, for identification. What 
is it? A. This is a note, a five-day note, dated July 18, for $675, made 
out to the order of myself, signed, H. Neil Kelly. ee 

Q. That is the same Neil Kelly ? 
* * * * 

Q. Now, sir, that note is for $675? A. Yes, sir. 

Q. Were you paid that note, sir? A. No, sir. 

Q. You never received that payment? A. No, I did not. 
* * * * * 

370 (Whereupon, the exhibits were taken by the Marshal and submitted 

to Mr. Lyman.) 

MR, LYMAN: Thank you. 

CROSS EXAMINATION 
BY MR, LYMAN: 

Q. Mr. Donatelli, you had a sizeable block of this Dominion Re- 
sources, did you not, sir? A. I had 3900 shares. 

Q. And how many shares were involved here that you had given Mr. 
Kelly? A. Nineteen hundred shares. 

Q. Now, there was no market in that at that time, was there? 
A. The object was to make a market in the stock. That is what Mr. Kelly 
came to me for. 


* * * * * 


371 Q. And you did not sue for the balance? A. I did not. 


Q. Isn't it a fact that you and Mr. Kelly were working on a program 
to revitalize the value of this stock? A. Mr. Kelly came to me and said 
that he, with the cooperation of some New York brokers and other brokers 

372 would help to establish a market in the stock. As to my working 
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with him, it was a matter of giving him that stock. He said he needed the 
stock with which to start to maintain a market. That is as far as ‘it got. 
* * * * * 
MIRIAM C. BALLER 
was called as a witness by the Government and, having been first. duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. Mrs. Baller, directing your attention to June of 1958, where were 
you employed? A. Landrum Allen & Company. 


* * * * * 


Q. Now, what was your capacity with them at that time? A. Salesman. 
* * * * * ; 
Q. I will ask you if you had occasion in that month to buy Thunder- 
bolt Oil Corporation, during the month of June 1958? A. You mean did I 
buy it through Landrum Allen and Company ? 
Q. No, did you buy it from anyone, 100,000 shares of it? A. Yes, 
I did. 


Q. From whom did you buy it? A. From Mr. H. Neil Kelly. 
* * * * * | 
Q. Now, Mrs. Baller, did you seek out the defendant or did he seek 
you out for this transaction? A. He sought me out. 
Q. He sought you out? A. That is right. 
Q. Did he give you any information allegedly about this Thunder- 
bolt Oil Corporation? A. Merely that it was a speculation, from time to 
376 time there was interest in it. 


Q. Isee. Did you buy any? A. I bought 100,000 shares for -- 


* * * * * 


Q. What did you pay for it? A. I don't remember whether it was 
$200 or $215, from Mr. Kelly. 


394 
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Q. All right. Tell me, did you sell that later that month? A. Yes, 
I did. 

* * * * * 

Q. Now, did you have occasion to go to the defendant, H. Neil Kelly, 
or he to come to you regarding that stock? A. I wouldn't say that he came 
to me or I went to him. We were discussing other things, and we mentioned 
that stock. 

Q, All right. Now, did you buy stock of the Dominion Resources 
Development Corporation in July from the defendant, H. Neil Kelly? A. Yes, 
I did. 

Q. Do you recall the quantities of stock that you bought from him? 
A. Nineteen hundred shares. 

* * * 
LANDRUM ALLEN 
was recalled as a witness by the Government and, having been previously 
duly sworn, was examined and testified further as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * 


Q. Sir, it indicates that Mrs. Baller was the trader, is that correct? 


A. On one ticket here, she was the trader; and on another one here, Dona- 


telli, at the bottom, is the trader. They both were working in my trade 
room at the time. 

Q. All right, sir. And the one on Donatelli shows a sale, does it 
not? A. It is a sale of 100,000, and the one -- this evidently is a duplicate 
copy. 

Q. All right, sir. A. And Donatelli was the one who handled the 
trade, and Mrs. Baller at the time acted as salesman, and she was also in 

charge of the trading room. 


Q. That is for 100,000 shares? A. Yes, Sir. 
* * * * 
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' 413 THE COURT: I want to make a suggestion to you. I observed 
Gregory pleaded guilty. He pleaded to the count that corresponds to Count 
two in this indictment. | 

MR, SMITHSON: Correct. 
THE COURT: I suppose it is your theory, Mr. Smithson, that they 
were aiders and abetters and both principals. | 


MR. SMITHSON: Correct, Your Honor. 
* * * * 


[ Filed June 9, 1961] 


417 Washington, D. C. 
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* * * * * 
426 THE COURT: What evidence is there that Barkley and Kelly were 
the same person, or, rather, that Barkley was the name used by Kelly ? 
MR. SMITHSON: Marshal Stewart says that he received the three 
checks in payment from Investment Bankers for the sale of the 500 shares 
of Commodity Stock from the defendant Kelly, that he believed that to be 
Kelly's trade name of Barkley. 
* * * * * 

433 THE COURT: But what proof is there that Kelly was privy to the 
stop payment on the check? The fraud consists in stopping payment on 
the check, does it not? 

433 MR. SMITHSON: That is correct, your Honor. Now, there are 
two documents that were in the possession of the defendant at the time 
of his arrest. One of them is a copy of the confirmation of the 
sale by the Investment Bankers of America to Harold Barkley, showing a 
payment to him of some $3,057 for the sale of those stocks. 

* * * * * 
434 MR. SMITHSON: Your Honor will recall that Lt. Hull testified, 
Mr. Hull, the witness from Los Angeles. 
THE COURT: Yes. I did not know he was a lieutenant. 
MR. SMITHSON: Yes, he was. 
THE COURT: You did not identify him as a police officer. 
MR. SMITHSON: That's right, because I didn't want to go into the 


evidence of why Kelly was arrested at that time. 
* * * * * 


436 THE COURT: Now, the fraud in Count 2 consists in stopping pay- 
ment on the check, does it not? 
MR. SMITHSON: The fraud is the stop payment, but also the 
fraudulent scheme to put up the stock and then get it back after being 


paid for it. 
* 


439 
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MR. SMITHSON: The evidence, your Honor, is based on the 
testimony of Marshal Stewart that he received the checks in payment 
for that stock from the defendant Kelly. 

* * * 

THE COURT: Tell me that again. 

MR. SMITHSON: Your Honor will recall, Iam relying on p the 
testimony of Mr. Stewart -- 

* * * * * | 

THE COURT: I have forgotten, how is it that they did not suffer 
an ultimate loss? What did they do? . 

MR. SMITHSON: The witness Day withdrew his suit, your Honor 
will recall. He said he withdrew his suit a month ago. | 

THE COURT: Yes. I will so instruct the jury. 

MR. SMITHSON: Thank you. 

THE COURT: Have you anything else? 

MR, SMITHSON? Nothing else. 

MR. LYMAN: Your Honor, I have something at my table. ,. May I 
get it? 

THE COURT: Yes. 

(Brief pause.) 

MR. LYMAN: I have three, your Honor. I would have to change 
the count numbers. 

THE COURT: Iam certainly going to deny No. 1 because you 
speak about having doubt. You have to have a reasonable doubt. Just 
a mere doubt is not enough. | 

MR. LYMAN: May we do that by adding the word reasonable? 

THE COURT: No; I think that if I give that instruction I might be 
misleading the jury. 

MR. LYMAN: It is the theory, your Honor. 

THE COURT: There is evidence in the case that Day authorized 
Kelly to deal in certain stocks for his account, but not in this one. Now, 


if this was a suit involving a third party, I would say that the jury would 


90 


have a right to find that there was ostensible authority, but the doctrine 
of ostensible authority does not apply as between the alleged principal 
and the alleged agent. So, I will deny that. 

MR. LYMAN: There is a question of value there. 

THE COURT: There is no question of value in the case. 

MR. SMITHSON: No question of value. 

THE COURT: Let's see. 

MR. LYMAN: Yes, Count 2. 

MR. SMITHSON: There is a line of demarcation for penalty purposes. 

THE COURT: That is what I had in mind. 

MR. SMITHSON: But the point about that is, your Honor, that has 
nothing to do with this instruction as it is worded here. 

THE COURT: No, but that does bring up the point that you have 
to prove that by means of false pretenses more than $100 was obtained. 
Otherwise it is 2a misdemeanor. 

MR. SMITHSON: Correct, your Honor. 

THE COURT: $50. 

* * * * * 

MR. SMITHSON: No, it's the amount paid to Day, your Honor. 
The amount they paid for it is indicated on here too, if your Honor desires 
it. I don't think it's necessary, but it's here. 

THE COURT: Which is the governing amount? 

MR. SMITHSON: I think, your Honor, the governing amount is the 
billing to Day. 

| THE COURT: Very well. Now, then, going back to your Instruction 
No. 2, I don't think it is applicable to the evidence in this case. Iam 
going to deny that. 

Well, No. 3 no longer applies because Stanford is out of this case. 

MR. SMITHSON: Not on Count 2, your Honor, the false pretense. 

THE COURT: Iam going to deny No. 3. I don't see that it is 
relevant at all. 

MR. LYMAN: If there is any connection between them, I think 
that this Stanford, his duty is material here, too, to his client. 
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THE COURT: He got a check on which payment was stopped. 
What is the answer to that? 

MR. LYMAN: Yes, but the arrangement between he and Greeny 
had stopped at a certain point and began over again, and when it began 
over again, when this arrangement started over again, he was using 
Gregory to create his own market. I think that came out. 


* * * * * 


Washington, D. Cc. 
March 8, 1961. | 


* * * * * 
473 MR. LYMAN: If the Court please, I believe I sas asta to formally 
renew my motion at the end of the defendant's case. 
THE COURT: The motion is considered as having been renewed 
and denied. 
* * * * 
CLOSING ARGUMENT BY COUNSEL ON 
BEHALF OF THE GOVERNMENT 
MR. SMITHSON: * * * 
* * * * * 


479 Nevertheless, having this occur, this wait, this time lag for the 


deposit of the check to clear and expecting that -- and Iam sure, ladies 
and gentlemen, that all of us know of the necessary lag that occurs when 
you put a check in on a foreign bank, that is, a bank other than yours, and 
480 particularly when it's across the state line, the time that it must 
take for your deposit to go to the clearing house and on; I think that is 
common knowledge of all of us. He said that the day after he had sent 
this stock out to Gregory he gets this notice that payment had been stopped. 
* * * * * ! 
481 * * * But who is he, who is Barkley? Barkley can be no one but 
the defendant, by virtue of the testimony of the man who had represented 
him; that on the dates of June 3, June 8 -- June 3, June 5 and June 8, those 
482 three checks, those are the dates of the checks, but some time during 
the month of June -- and the witness did not know the exact date -- 


he was presented with two of those checks. Those were the checks 12-A 
and -B, that ‘is, the checks for June 3 and June 5. Those were the checks 
for $450 and $700. What was the statement to him? These are checks 
for the sale of my stock. What was the name on the back? Harold A. 
Barkley. 

The witness goes ahead and he cashes them for the man, even 
though the defendant, who presented it to him and whom he identified, 
refused to endorse it, refused to second endorse it. The third one went 
into his account at the Riggs Bank and the American Corporation. That 
was deposited to his account by whom? By the defendant, because he 
said he gave the defendant the right to do that, and he subsequently gave 
him cash for it. 

But going further, ladies and gentlemen, what does he secure, this 
witness Stewart, from the defendant? He secures a receipt that those are 
Kelly's checks in the name of Barkley, and that receipt is in evidence here. 

So, there you have the connection between the actions by this person 
Gregory and this person Kelly. 

And don't overlook, ladies and gentlemen, the obvious reason why 
this defendant would not put his name as a second endorser on those 

three instruments. 

Then we get to this final culmination to really tie it up. What 
occurs when Mr. Hull meets the defendant in Los Angeles? He sees in 
the defendant's possession two documents. Those documents, ladies and 
gentlemen, are, one, a copy of a confirmation or whatever you want to 
call it, of a transaction from Investment Bankers of America to the 
person Harold A. Barkley. The amount of money concerned therein -- 
and it identified Commodity Holding as the corporation stock that they 
were dealing with -- was $3,057.21. He also saw a confirmation copy 
of the transaction between Stanford Corporation and James A. Gregory 
in the sum of $3500 involving Commodity Holding. Both of these are 
in the defendant's possession. 


Now, ladies and gentlemen, where do we get the figure $3,957.21 
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because, remember, there was no document on that. Government 
Exhibit, I think it was 4, was the one relating to the Stanford Gregory 
Corporation that he had in his possession. Ladies and gentlemen, there 
is in this evidence a copy, a ledger sheet of the Investment Bankers of 
America in the account of Harold A. Barkley. The payment, back at the 
top of the page, under the heading of Commodity Holding Corporation, reads 
3,057.21. It shows the stock received by this defendant -- by this cor- 
poration from this person Harold A. Barkley, who we say is the defendant, 
the sale of it, but it also shows, ladies and gentlemen, a purchase in the 
name of Pure-Pack, which would be a subtraction, shall we say, from 

that which would be paid to him for the sale of the stock, and 
showing a net amount to him of $3,057.21, right at the top of that ledger 
sheet. 


There can be no question, ladies and gentlemen, of the concert 


of action. 
* 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: The case s before you 
may seem a bit complicated at first blush, but actually the matters involved 
here are very simple, and before I am through with my instructions to 
you I shall point out the few simple issues involved, which you will find 
in their ultimate analysis very simple to resolve. But before going on 
with my instructions in respect to the specific accusations involved here, 
Iam going to summarize for you a few general principles. | 

I do not have to repeat to you what you have heard on a number of 
occasions, no doubt, during your month of service as jurors, that you must 
decide the case solely on the evidence introduced at this trial in the light | 
of the instructions on the law about to be given to you by the Court. You 
must reach your conclusion calmly, impartially and deliberately, with- 
out any feeling or emotion, without any sympathy on one hand or anger on 
the other or any other feeling or emotion. | 

As you know, it is my function and my duty to instruct the jury as 
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to the rules of law that must govern the disposition of this case. You 
are bound and obligated to take the law from the Court and to follow the 
Court's instructions as to the law, but you ladies and gentlemen of the 
jury decide the facts. You are the sole judges of the facts and you must 
determine the facts jourselves on the basis of the evidence introduced 
at this trial. 

Besides instructing the jury as to the law, I have still an additional 
function to perform, that is, to summarize the evidence, to discuss and 
comment on the facts and the evidence to the extent to which it appears to 
me disirable to do so, but this is done merely to aid and assist the jury 
in arriving at its conclusions. My summary of the evidence, my dis- 
cussion and comments on the facts and on the evidence are not binding on 
you, they are intended only to help you, and you need attach to them only 
such weight as you deem wise and proper and to the extent to which they 
appear to be helpful to you. If your recollection of the evidence and your 


understanding or your view of the evidence in any particular differs 


from mine, then it is your recollection, your understanding and your 

view of the evidence that must prevail because, as I said before, the final 

decision on the facts is solely within your province. My instructions are 
binding on you only as concerns the law. As some of the law books 

say, the Judge instructs the jury as to the law and advises them as to 

the facts. 

This brings me to summarize a few general principles of law that 
are applicable to all criminal cases, including, of course, this one. First, 
the fact that a defendant has been indicted and is charged with a crime 
is not in itself to be taken as an indication of guilt because the indictment 
is merely the procedure and the machinery by which a defendant is brought 
before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be innocent. 
This presumption of innocence attaches to him throughout the trial. 

Third, the burden of proof is on the Government to prove the def- 
endant's guilt beyond a reasonable doubt. Unless the Government sustains 
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this burden and proves beyond a reasonable doubt that the defendant 
has committed every element of the offense with which he is charged, 
the jury must find him not guilty. | 

I said a moment ago, as you have noticed, that the burden is on 
the Government to prove the defendant guilty beyond a reasonable doubt. 
But proof beyond a reasonable doubt does not mean proof beyond all 
doubt whatsoever. It means proof to a moral certainty and not necessarily 
proof to an absolute or mathematical certainty. By a reasonable doubt, 

as its very name implies, is meant a doubt based on reason, and 
not just some whimsical speculation or some capricious conjecture. 

Let me repeat an explanation of the meaning of the phrase beyond 
a reasonable doubt that I frequently give. I use it because it is in simple 
every day phraseology; it is easy to understand and, yet, it is absolutely 
accurate. Proof beyond a reasonable doubt simply means this: If, after 
an impartial comparison and consideration of all the evidence, you can 
say to yourself that you are not satisfied of the defendant's guilt, then 
you have a reasonable doubt. On the other hand, if after such impartial 
comparison and consideration of all the evidence you can truthfully and 
candidly say to yourself that you have an abiding conviction of the defendant's 
guilt, such as you would be willing to act upon in the more weighty and 
important matters relating to your own affairs, then you have no reason- 
able doubt. | 

In other words, proof beyond a reasonable doubt is such proof as 
will result in an abiding conviction of the defendant's guilt on your part, 
such a conviction as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. 

In determining whether the Government has established the charges 
against the defendant you will consider and weigh the testimony of all the 

witnesses who have testified at this trial, the documentary evidence, 
as well as all the circumstances concerning which testimony has been 


introduced. Circumstances frequently cast an illuminating light on oral 


testimony. 
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You are the sole judges of the credibility of witnesses. In other 
words, it is for you, and for you alone, to determine whether to believe 
any witness, the extent to which any witness should be credited and the 
weight that should be attached to the testimony of any witness. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, 
to disregard the entire testimony of that witness or any part of that 
witness’ testimony. 

This, ladies and gentlemen, brings me toa consideration of the 

" specific charges | involved in this case. ‘The indictment in this case consists 
of nine counts. ‘The Government, however, is pressing only four out | 
of the nine counts and you will consider only them. ‘They are Counts 2, 4, 
8 and 9. You might, wish, to jot this down. 
You might pass paper and pencils to the jurors. 
; (Paper, and pencils were passed to the jurors. : 


522 The counts that are being submitted to you are Counts 2, 4, 8 and 


9. I repeat, 2, 4, 8 and 9. You will bring ina verdict on each of those 
four counts. You will ignore the remaining counts. 
Now, each of the counts charges an offense that is known | in the , 

law as obtaining property by false pretenses. The District of. Columbia 
Code provides. that whoever, by any false pretenses, with intent to defraud, 
obtains from any person anything of value, shall be punished, by the penalty 
that the statute prescribes. In other words, the statute simple means this: 
Whoever, by any false pretense, with intent to defraud, obtains from any 
person anything. of value, . whether it be money or property -- in this 

case stocks are involved en is guilty of the offense to which I have referred. 
} a3 The elements of, the offense that the Government must establish 

in each i instance, are these. First, ‘that the defendant made a false pre- 7 
tense, that i is, af false representation to another person. Second, ‘that 

“the ¢ defendant knew, at the time that he made the false pretense or false 
representation, that the pretense or representation was false. Third, 
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that the false pretense or false representation was made with intent to 
defraud the person to whom it was made. Defrauding simply means 
obtaining something of value from another by means of false representations. 

Intent to defraud, of course, ordinarily cannot be proven directly 
because there is no means for fathoming the operations of the mind of 
another person. Intent may be inferred by the jury from things said, 
things done, things written and all the surrounding circumstances. 

Intent to defraud may be imputed to a person if the evidence shows 
that he has obtained something of value from another by means of false 
representations, knowingly made, with intent to induce the action taken 
by the other. 

The fourth element that must be shown is that the person 0 whom 
the false pretense or false representation was made relied on it and acted 
on it and was defrauded. : 

Now, if the victim of the crime later on was able to make his loss 

good, that is not a defense and does not preclude the defendant from being 
found guilty if the other elements of the offense are shown and the person 
to whom the false representation is made actually relied and took action on 
it in reliance on it. 

Now, there is another principle of law that is important in this 
connection, and that is this: If two or more persons act jointly, each 
performing a part, and the parts taken together result in the commission 
of the offense, all are equally guilty. In other words, the defendant does 
not have to himself perform each one of the elements of the offense in 
order that he may be convicted. It is sufficient if it appears that he acted 
jointly with someone else, he performing one or more parts, the other 
person performing one or more parts, and all the parts taken ree 
constitute all of the elements of the offense. 


Now let me pass on to a consideration of the specific counts. 
Count 2, which is the first count you will consider, charges that on or 
about June 1st, 1959, the defendant, H. Neil Kelly, Jr., made false re- 
presentations to Stanford, and by means of the false representations 


he obtained stock certificates from Stanford of the Commodity Holding 
Corporation. Specifically, it is charged that, in order to obtain this 
stock certificate, a check for $3500 was given to Stanford, without any 
intention at the time that the check would be made good, and, on the 
contrary, with the intention that payment should be stopped on the check, 
and payment was immediately stopped on it, but in the meantime 
Stanford had delivered the stock certificate of the Commodity Holding 
Corporation to Kelly or his assiciate. Now, that is the simple charge 
involved here, namely, giving a $3500 check without intention that it should 
be paid and immediately stopping payment on it and in the meantime 
obtaining the stock certificate. 

So, I think perhaps I have kept my promise to you to simplify the 
counts of this indictment. 

Now, what is the evidence on Count 2? The evidence on Count 2 
can be summarized in a very skeletonized fashion. Investment Bankers 
Corporation received an order from a person who used the name of 
Barkley to sell 500 shares of the Commodity Holding Corporation stock. 
This was on May 25, 1959. Evidence has been introduced that Kelly, 


the defendant Kelly, was using the name of Barkley. Two days later, 
onthe 27th of May, Gregory buys 500 shares of the Commodity Holding 
Corporation stock from Stanford. Evidence was introduced tending to 


show that Kelly and Gregory were acquainted, knew each other, and 
that Kelly visited Gregory at Gregory's home. The defendant Kelly gives 
a check to Gregory for $3765. That check was bad because at that time 
Kelly had only $22 in his banking account, and, yet, he gives to Gregory 
a check for $3765. Gregory deposits this check to his account on June 
2nd. On June 1st Gregory gave Stanford a check for $3500, and on the 
same day he stops payment on that check. Before Stanford receives 
notice that payment on the check had been stopped he delivers the stock 
certificate to Gregory. 

Now, the theory of the Government is that Kelly and Gregory were 
acting jointly in perpetrating this transaction, and in support of that 
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evidence was introduced that Barkley, who the Government claims is 
Kelly, received certain checks which formed the proceeds of the re-sale 
of this stock. 

It is for you to decide whether to draw the inference from the 
evidence that Kelly and Gregory were acting jointly in this transaction 
and it is for you to determine whether the defendant Kelly is guilty or 
not guilty as one of the participants in the transaction, and also, of course, 
whether all of the elements of the fraudulent transaction that I have 
summarized have been proven beyond a reasonable doubt to your satis- 
faction. This is Count 2. 

Counts 4, 8 and 9 are somewhat different. Each of the three is 
similar to the other two, but they are all different from the second count. 
The evidence tends to show that a member of the bar, Mr. Rutherford 
Day, who testified at this trial, sub-let office space in his suite to the 
defendant Kelly. It is charged in each of these three counts, 4, 8 and 9, 
that the defendant obtained property by false pretenses, the ei pretense 
being that he represented himself to be Day. 

The evidence tends to show that Day had a stock brokerage account 
with the stock brokerage house known as Jones, Kreeger & Hewitt. In 
each of the three counts the Government offered evidence tending to show 
that the defendant Kelly represented to Jones, Kreeger that he was Day 
and that in Day's name he placed orders with Jones, Kreeger to buy 
stock for Day; that Jones, Kreeger assumed that they were dealing with 
Day, who was their customer. 

Now, of course, for a person to represent that he is someone 
else than who he is constitutes a false pretense. 

In reliance on these orders that the defendant placed in Day' 8 
name in representing himself to be Day, Jones, Kreeger & Hewitt bought 
the stocks that the defendant had ordered and they notified Day, Day 
protested to Jones, Kreeger. Day testified that he had never given 
authority to the defendant to use his name or to buy these particular 
stocks in his name. He also testified that the defendant admitted later 
to him, Day, that he had used Day's name in these transactions. In fact, 
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Day later sued Jones, Kreeger when Jones, Kreeger attempted to hold 
Day to these transactions, although the suit was later dropped for some 
reason that has not been disclosed. 

Now, there are three transactions involved of this type. Count 4 
involves stock of the Thunderbolt Oil Corporation for which, accord- 
ing to the testimony, Jones, Kreeger had to pay something like $250. 
As to this transaction, Mr. Stewart testified that the stock was among 
the papers that were in the defendant's possession. This testimony 
was introduced to corroborate Mr. Day's testimony that the defendant 
had admitted to him that he used Day's name. 

The 8th count of the indictment involves 1,000 shares of Dominion 
Resources Development Corporation. Evidence was introduced tending 
to show that the stock was valued at $927.50, which was the amount 

529 of the bill that was submitted by Jones, Kreeger to Day. 

The 9th count involves a similar transaction of Dominion 
Resources Development Corporation covering 900 shares and, accord- 
ing to the testimony, the purchase price of that stock was $834.75. 

Now, some of this evidence, of course, is circumstantial, but I 
want to say this too about circumstantial evidence. In criminal cases 
there are two types of evidence. One type is known as direct evidence 
and the other type of evidence is known as circumstantial evidence. 

By direct evidence is meant evidence of eye witnesses who saw the act 
perpetrated. Circumstantial evidence consists of circumstances from 
which the defendant's guilt may be inferred by the jury. One cannot say 
that either of the two types of evidence is more reliable or stronger or 
better than the other. An eye witness may make a mistake in identifying 
the person whom he saw, his memory may be inaccurate or he may intent- 
ionally fabricate a story. Circumstances, too, may sometimes lead to an 
erroneous inference. On the other hand, if the circumstantial evidence 

is sufficiently strong it at times may be even more convincing than 

direct evidence if the circumstances speak for themselves and irresis- 


tibly lead to a definite conclusion. 
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Let me illustrate the difference between direct evidence and cir- 

cumstantial evidence, and I will take an illustration of a type that 
has nothing to do with the case of the kind we are trying. I am purposely 
taking an illustration that is far afield and entirely of a different type. 
Suppose a defendant were charged with breaking and entering into a 
house through a window and suppos” 2. passerby testified that he saw 
someone climb into the house througt the window and he identified the 
defendant as the person whom he saw. Such testimony would be direct 
evidence. On the other hand, suppose fingerprints were found on the 
window sill or the window sash and on examination they were found to be 
the defendant's fingerprints. Such evidence would be circumstantial 
evidence. 

The law permits the conviction on a criminal charge on circums- 
tantial evidence alone if the jury is satisfied by the circumstantial evidence 
of the defendant's guilt beyond a reasonable doubt. i 

Now, in conclusion, ladies and gentlemen of the jury, I want to re- 
peat again that in referring to the evidence, my summary of the evidence 
is not binding on you. It is intended only to help you. You must make 
your own decision on the facts. That is your function and yout respons- 
ibility. 

You should approach this matter deliberately, in the light of the 
instructions that I have given you, and in doing so you must use the same 

intelligence and the same common sense that you would employ in 
determining any other important matter that you have occasion to decide 
in the course of your every day life. 

Now, to summarize my instructions, I repeat again that you will 
find a separate verdict on each of the counts, Counts 2, 4, 8 and 9. 

The law makes a distinction between obtaining by false pretenses 
property valued at $100 or more and obtaining by false pretense 
property valued at less than $100. As to any of the counts, if you find 
the defendant guilty, you then must consider whether the property in- 
volved was valued at $100 or over or less than $100. If you are con- 


vinced beyond a reasonable doubt that the property involved was valued 
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at $100 or over, your verdict should be guilty as charged. However, if 


as to any of the counts you find the defendant guilty, but you also are 


not convinced beyond a reasonable doubt that the property involved was 
worth $100 or more, your verdict should be then guilty of obtaining 
property valued less than $100. 

So that on each count you may bring in any one of three verdicts: 
either guilty as charged, or guilty of obtaining property valued at less 
than $100, or not guilty. 

And as of course you are aware, your verdict must be reached 

by unanimous vote. 

* * * 
JURY VERDICT 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 

THE DEPUTY CLERK: Who is the foreman, please ? 

JUROR NO, 9: Iam. 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: What say you as to the defendant, 

H. Neil Kelly, Jr., on the 2nd count? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On the 4th count? 

THE FOREMAN: Guilty as charged 

THE DEPUTY CLERK: The 8th count? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: On the 9th count? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant, H. Neil Kelly, Jr., guilty as charged on Counts 


2, 4, 8 and 9; and that is your verdict so say each and all. 
* * * * * 
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[ Filed June 9, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
MOTION & SENTENCING | 


* * * * 


Washington, D. C. 
April 21, 1961 


* * * * *: 
MR. LYMAN: Your Honor, this is a motion for judgment of 
acquittal rather than motion for new trial, on the ground that after 
review of the evidence we feel that the Government has failed to 


establish the charges set out in the indictment. 
* * * * * 


THE COURT: The Court ruled at the close of the trial that 
there was sufficient evidence to justify, in fact, necessitating the sub- 
mission of the questions of fact to the jury. The jury found the de- 


fendant guilty. The Court adheres to its view that there was a ques- 
tion of fact for the jury in this case. Consequently, the motion for 


judgment notwithstanding the verdict is denied. 
* * * * * 


N 
- 
oo 
2 


Government's 


=O '= 6° 20S‘ 


[ap] 6e°z0S‘e 68° 20S‘E 


00°00‘ 


00°00¢°€ 


OS"LET 


———  ——————————————————————————— ————————— —————————— —  SS0O00—$—“~Soa9MsaMMDM »>owunmmnd-— 
“Pal 


eouvled s)}perp s71qed 


“pooul 


‘pood 
pled 
00°L 

‘poodl 

‘pled 

‘pood 


8/€ T 


aid 


‘PW ‘Tudlepy 
09175 BYUMBUBY OZST 


‘ON JUuNODDYy 


@ LIQIHXd “LAOD 


A10Z01H sowvr 


ysodeq 


‘o's'q 4 YO pouanjoy 
(169 £) ‘daoD ZuiploH Ay}poumoD 
‘'diop 2ulploH Ajpowwop 


ysodeq 


TOTT F = ABVuyouW 
yisodeq 


reujovey 


sue) 


‘gsouppy 
:oweN 


oa 
IO plog 


st ABW 


6S6T 
018d 
swIdL 


WUT pea 
Buyyey 
wUBHOW “ON 1804S 


(t96T ‘gz oune porta) 


GOVT. EXHIBIT 3 
[Filed June 28, 1961] 


HUdson 3-6061 THE STANFORD CORPORATION 
Investment Banking and Securities [J 1101] 
2715 Connecticut Avenue, N.W. 
Washington 8, D. C. McGann 


TRADE DATE 5-11-59 
Chronological File SETTLEMENT DATE 5-15-59 


mn 


Code Quantity Description Price Amount Commission Tax Total 


100 Macinar, Incorporated13/8 * $ $137.50 


1. As principal, and for our own account, 
ames Gregow we have bought from you, 
1520 Kanawha Street 2. As principal, and for our own account, 
Adelphi, Maryland we have sold to you, 
3, As your agent, we have bought for 
your account and risk. 
4. As your agent, we have sold for your 
account and risk, 
5. As agent for another, we have bought 
If confirmation is incorrect please advise us at once. from you. ; 
As your agent: We will furnish upon request name of the 6. As agent for another, we have sold 
other party to this transaction and the to you, ! 
date and time it took place. 


[Filed June 28, 1961] GOVT. EXHIBIT 4 


a THE STANFORD CORPORATION 
BUSES S-8 082 Investment Banking and Securities 
2715 Connecticut Avenue, N.W. 
Washington 8, D. C. ‘McGann 


TRADEDATE 5-27-59 
Chronological File SETTLEMENT DATE 6-2-59 | 


Code Quantity Description Price Amount Commission Tax Total 


500 Commodity Holding 7.00 * $ $3500.00 
Corporation 


1. As principal, and for our own account, we 
James Gregory have bought from you, | 
1520 Kanawha Street 2. As principal, and for out own account, we 
Adelphi, Maryland have sold to you. 
3. As your agent, we have bought for your 
If confirmation is incorrect please advise us at once. account and risk. 
As your agent: We will furnish upon request name of the 4. As your agent, we have sold for your 
other party to this transaction and the date account and risk. 
and time it took place. . bs ne = 


GOVERNMENT'S EXHIBIT NO. 6A 
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SOVERNA RT'S EXHIBIT NO. 6B 
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GOVT. EXHIBIT 8 


HUdson 3-6061 THE STANFORD CORPORATION 
Investment Banking and Securities 

2715 Connecticut Avenue, N. W. 

Washington 8, D. C. Stanford 


Salesman's Copy TRADE DATE 5-25-59 
SETTLEMENT DATE 5-29-59 


ee Ee 
Code Quantity Description Price Amount Commission Tax Total 


Commodity Holdings $ $ —$ 
500 Corporation 61/4 | 3,125.00. 
EE 
Investment Bankers of America, Incorporated 
1522 Connecticut Avenue, N. W. 
J 1, As principel, and for our own account, 
Washington 6, D. C. we have bought from you. 


2. As pencteel and for our own account, 
we have sold to you. | 
If confirmation fs incorrect please advise us 2t once, 8. As your agent, we have bought for your 
As your agent: We will furnish upon request name of account end risk. 
the other party. to this transection 4. As your agent, we have sold for your 
end the date and time it took place. 2ccount and risk. 1 
5, As agent for another, we have bought 
from you. 
6. As agent for another, we have sold to you, 


Oo Se a Se 


——— 


GOVT. EXHIBIT 9 


8 
THE NATIONAL BANK OF WASHINGTON 
Washington, D. C. 
Date 6/9/59 
We CHARGE your account and enclose the following returned CO tage 
item for reason marked (, ) pa ym Satlatarned 
Drawn on 65-287 For $3,502.39 mh: 


Drawn by James R. Gregory 


Stanford Corporation 

Trading Account 

2715 Connecticut Avenue, N.W. 
Washington, D. C. 


GOVT. EXHIBIT 9 
(Continued) 


a a EE 
James A. Gregory [Stamp: Protested for non-payment Ss-2et 
¢> Earl A. Bowman, Notary Public] 

2 : 

PAY TO THE oF eS 


ORDER OF 3° ~ the Standford Corp. 2®~ — $3500.00 
[Written:+ 2.39] 


Thousand Five Hundred and 00, 
Langley Park Office 2 pa 
THE CITIZENS BANK 

‘ak Kk 
Takoma Park, Md. /s/ James R. Gregory _ 
591-024 : 


[Written: 3502.39] 


Yellow ticket attached to check: 'Return unpaid for reason indicated: 


“PAYMENT STOPPED" 
‘Returned by Citizens Bank of Takoma Park, Takoma Park, Md." 


‘diog ovdeimd 


TS'L09'T LOST 4084O 
00'008 ‘diog ovdeind 


00°002 r6erT os 


00'0SP TSPT YOO4O 


‘00 “ rT} 
t/T 9 sZulploH AypowuwoyD 00s 


uojjdj1080q pereay[od poajeooy 
IO poyperp Io po3reyO 


T9290‘ "AD T9°L90‘S 
eojid 


eousled “ID si}perD  seB1vyD ‘Jou 
RC) Buyys0d 
SsalLLnods 


Iq 
euoyde[oL 


‘Oa “YSU “M'N “AY UsUOoSTM 00SZ *ss8eppV ‘ON 79948 
‘hop yrzvg “y ploreH :OUBN uapaAT SUAWO.LSND 


GOVT. EXHIBIT 12A 


a 


INVESTMENT BANKERS OF AMERICA, INC. No. 1481 
1522 Connecticut Avenue, N. W. 


Washington, D.C., June 3, 1959 


Pay to the 00 
Order of Harold A. Barkley $450 coon 


THE SUM _* * 450 DOLS 0 0 CTS Dollars 


__ ON 


THE RIGGS NATIONAL BANK Investment Bankers of America, Inc. 


Of Washington,|D. C. = 
Dupont Circle Branch D /s/ Conrad L. Berman 


1913 Massachusetts. Avenue, N.W. 


i 


Endorsed on reverse side by /s/ Harold D. Barkley and /s/ Marshall I. Stewart. 


Stamped on reverse side: "For Deposit Only to the Credit of The Occidental 
Catering Co., Inc., T/A The Occidental Restaurant 
1411 Penna. Ave., N.W." 


Riggs National Bank Endorsement Stamp dated 3 July 1959 (on reverse side). 


GOVT. EXHIBIT 12B 


 ———— 


INVESTMENT BANKERS OF AMERICA, INC. 
1522 Connecticut Avenue, N. W. 


Washington, D.C., June 5, 1959 ia 


511 
Pay to the : 00 
Order of Harold A. Barkley $700. — 


THE SUM _* * 700 DOLS 00 CTS Dollars 


THE RIGGS NATIONAL BANK Investment Bankers of America, Inc. 
Of Washington, D. C. —_ i 
Dupont Circle Branch 28 /s/ Co neous 
1913 Massachusetts Avenue, N.W. 


Endorsed on reverse side by /s/ Harold A. Barkley and /s/ Marshall I. Stewart. 


Stamped on reverse side: "For Deposit Only to Credit of Occidental Catering 
Co., Inc., doing business as Occidental Restaurant." 


Riggs National Bank Endorsement Stamp dated 9 June, 1959 (on reverse side). 


GOVT. EXHIBIT 12C 


INVESTMENT BANKERS OF AMERICA, INC. No, 1507 
1522 Connecticut Avenue, N. W. 
Washington, D.C., June 8, 1959 433 
Pay to the : 


Order of Harold A. Barkley $1607. 
THE SUM * 1607 DOLS 51 CTS | Dollars 


THE RIGGS NATIONAL BANK eS Investment Bankers of America, Inc. 


Of Washington, D. C. Dd 
Dupont Circle Branch /s/ Conrad L. Bermeh 


1913 Massachusetts Avenue, N.W. 


Endorsed on reverse side by /s/ Harold A. Barkley. 


Typewritten on reverse side under Barkley endorsement: "FOR DEPOSIT ONLY 
American Corporation Company." i 


Riggs National Bank Endorsement Stamp dated June 1, 1959 (on reverse side). 


GOVT. EXHIBIT 13A 
REGISTRATION CARD 
Guests Without Baggage Please Pay in Advance 


Money, jewels and valuables must be deposited in the office safe, otherwise the 
proprietor will not be responsible for any loss. 


NAME: Mr. Harold Barkley 


STREET: 1129 Broadway 
CITY AND STATE: __ San Francisco, Calif. 


Room Rate Arrive Folio 
551 9 6:30 p.m. 5242 

Date No. in Party Clerk 

6/15/59 1 M.D. 

Remarks: 


GOVT. EXHIBIT 13A 
(Continued) 


[On Reverse Side of Registration Card] 
Room Barkley, Harold = 


Month of Arrive Depart No.Days Rate File Number oer 
See ee 


6/15/59 6:35/P. 9 9 5242 


—— SS _ s.r 
Date Credit 


Free Day 


6/22 Room & Tax 


GOVT. EXHIBIT 13C 


LOCAL TELEPHONE CALL 
Date: 6/15/59 Room No. 551 


No. Called HE 9 1589 


115 


GOVT. EXHIBIT 15 


591-024 
CHECKING ACCOUNT 


Sigs. Required Date 
Langley Park Branch, THE CITIZENS BANK OF TAKOMA PARK, MD. 


MAY 19 '59 


Trustee, in trust for himself 


Se = ee 
and his wife, tenants by the 


entireties, subject to the order of both, the balance at the death of either to be- 
long to the survivor. 


Os a ca kak eae eer eT 


Sign here /s/ James A. Gregory HE 9-1589 
Sign here /s/ James A. Gregory 
Residence 1520 Kanawha St., Adelphi, Md. 
Occupation _ Legal Clerk 
Business Address 1411 Penn. Ave., N.W., Washington, D.C. 


Introduced by 


Bank Reference None First Deposit 200.00 


[On Reverse Side of Card] 


Joint Account — Payable to Either or Survivor 


It is agreed and understood that any and all sums that may from time to time 
stand on this account, to the credit of the undersigned depositors, shall be taken 
and deemed to belong to them as joint tenants and not as tenants in common; while 
both joint tenants are living, either may draw and in case of the death of either, 
this Bank is hereby authorized and directed to deal with the survivor as sole and 
absolute owner thereof. 

It is especially agreed that withdrawals of funds by the survivor shall be bind- 
ing upon us and upon our heirs, next of kin, legatees, assigns and personal repre- 
sentatives. 

Payment to or on receipt or check of the survivor shall be subject to the laws 
relative to inheritance and succession taxes and all rules and regulations made 
pursuant thereto. | 

Witness our hands and seals this day of 19 


WITNESS: | 
(SEAL) 
(SEAL) 


JOINT ACCOUNT — TWO OR MORE SIGNATURES REQUIRED 


All moneys now or at any time deposited by us, with this Bank to the credit of 
this account, are and shall be so deposited by us and received by the: Bank upon the 
following terms and conditions of repayment, namely, that the amount thereof shall 
be paid by the Bank to us, or upon the written order of any such persons 
So entitled to payment; and without reference to the original ownership of the moneys 
deposited, all withdrawals must contain of the following signatures: 


116 GOVERNMENT'S EXHIBIT NO. 16A 


LEDGER : 
7 ANGLEY PARK BRANC:* 
James \. trezory : 


1520 Kanawha Streot ° 
Avelphi, Md. 


591-02 


BALANCE BROUGHT FORWARD 


200.00 MAY 19°59 200.00# O 


10.90 
10.00 MAY 20°59 167.71 * 


5.00 ‘e lay 22°59 152.71 * 

550 ny Av 

2.00 v MAY 25°59 137.79 * 
137.50 ve MAY 26°59 29% 


= 
30.00 oe may2959 14 BAO ore - 
1238 S50 Wa) 

10.00 239 Pry -. 

3.00 OM 3.61 3,765.00- JUN 15S 3,700.61 # 
10.00 200.00 JUN 2°58 3,490.61 # 
2.00 oii JUN 3°52 3,482.61 # 
10.06 10.00 

10.00 200.0 > JUN 43°SS 3,653.61 * 


10.00 10.00_..-——¢-——:- 
19.19 EMEA yy 559 


10.00* 19.21* 
'70.19* 5.65* 
3,500 


.00X JUN, 8°59 1437* 


ae ae 
Paci! hey 


3,619.42 * — 


SERVICE CHARGE CALCULATION 


mon MiNIMUM, |, ITEMS ALLOWED MONTHLY 
PER MONTH CHARGE 
CITIZENS BANK OF TAKOMA PARK - : 6 ee 


=. TAKOMA PARK. MARYLAND 


ze 
os 


egegnags 


Tota) Items 


Lenn Items Allowed 
| on Balance above 


¢ i 


ZEZZZ2Y 


901-1,000 a 


Where an ace: ink u minimum balance | ttema on Which Service 
in excenn of $1,000, three itemn per $100 balance “ha in Ce ed 
will be allowed, without charge. Charge in Comput 
Ttems in excens of the above xchedule, with a mini- >- 
mum of 25 cents, to be charx own = Servier Charwe 
Firnt 200 items per month, 5 cents euch. 
Next 400 items per month, 4 cents each. 
Items in excenn of 600 per month. 3 cents each. 
_ 
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DVERNMENT'S EXHIBIT NO. 16B 


" LEDGER 


Mr. James A. Gregory 


1520 Kanawha Street 
Adelphi, Maryland 


JUN 8°59 
10.00 10.00  566.00= JUN 959 5 


0.00. 
(seven 
3,605.05 4m10%0 aco 
ae RT JUN1059 8 


3.00 OM ‘JUN11999 9 


yya7o TA “Wl ABSA 


par a2 sar 


<n ee 


SERVICE CHARGE CALCULATION 


CITIZENS BANK OF TAKOMA PARK 
TAKOMA PARK. MARYLAND 


uzzzzzuzs 
ppanpnAD 


Where a scoseat maintains a minimam Rslance 
* excess of $2,000. three items per $100 
will be without charge. 


Items in excess of the above schedule, with a mini-, 
mum of 26 cents, to be charged as follows: 

First 200 items per month, 5 eents each. 

Next 400 items per month, 4 cents each. 

Items in excess of 600 per month, 3 cents each. 


For DEPOSIT to the Account of 
James A. Gregory 


Name 


Address 1520 Kanawha St. : 


Date June 1,959 


CITIZENS BANK OF TAKOMA PARK 


Takoma Park, Md. 


Credit given for demand items payable by, at or 
through this bank is subject to revocation, and, 
such items may be dishonored or refused pay- 


ment, at any time prior to midnight of this bank's Total Deposit 
next business day after day of receipt, in accord- 


GOVT. EXHIBIT 16E 


Please Endorse all Items 
BILLS Dollars Cents 


TS 


COINS 


—_ 


CHECKS 
65-270 3765 


521 


TS 


Neen UUEEEE EEE 


3765 


ne 


ance with the provisions of section 110A of Article 
11 of the Maryland Code. All other items deposited 


are credited subject to final payment in cash or 


solvent credits, this bank acting only as collecting 


agent. 591-024 


[Stamped: Citizens Bank, Takoma Park, Md., June 1, 1959 BA] 


[Reverse Side] 
JN 1-592827 A 20 3,765.00 


Handwritten: H. Neil Kelly 


Maher - drawn on Bank of Bethesda, Md. 


For DEPOSIT to the Account of 


Name James A. Gregory 
Address 


Date 
CITIZENS BANK OF TAKOMA PARK 
Takoma Park, Md. 


Credit given for demand items payable by, at or 
through this bank is subject to revocation, and 
such items may be dishonored or refused pay- 


ment, at any time prior to midnight of this bank's UNCOLLECTED 


next business day after day of receipt, in ac- 
cordance with the provisions of section 110A of 


GOVT. EXHIBIT 161 


Please Endorse all Items 
COINS 
CHECKS 
CHECKS 
RETURNED 3500 

10 
Total Deposit 


3605 05 


Article 11 of the Maryland Code. All other items—————————_——__ 


deposited are credited subject to final payment in 


cash or solvent credits, this bank acting only as 
collecting agent. 


PLEASE FILL INACCOUNT NO. 5 9 1 


119 GOVT. EXHIBIT 163 


STOP PAYMENT Amount of Check 
$3500.00 
On Check No. _692 Dated 6-1-59 


Payable to The Stanford Corp. 


Bookkeeper to sort this warning into checks each day and examine 
all checks to be posted to this account: d 


No request for stop-payment shall be binding upon this bank unless made in 
writing and signed by authorized signature of the person, firm, corporation or 
reorganization requesting the stop payment. No stop-payment request shall be 
released or revoked before sixty days from date thereof except by written notice 
given to Bank. 

All stop payment requests shall automaticaily expire and be null and void 
not more than SIXTY days from date thereof unless revoked and released before 
that time, or extended or renewed for additional periods of not more than SIXTY 
days, such release or extension to be made in writing signed by individual de- 
positor or authorized signature of firm, corporation or organization. The under- 
signed agrees to hold the Bank harmless for said amount, as well as for all ex- 
penses and costs incurred by the Bank through refusing payment of above check, 
and further agrees to hold the Bank free of all liability should payment be made 
contrary to this request, if such payment is made through inadvertence, accident 
or oversight. A service charge of $2.00 for each stop-payment request and for 
each renewal thereof will be collected at the time of such request. 


Date Stop-Payment Signed by /s/ James A. Gregory 
dun 3 1959 | 


Requested 
591-024 
[The Above Card Stamped: PAYMENT STOPPED] 
6-4-59 i 
Handwritten notation in left margin: "Called Beltsville". 


Handwritten notation in lower margin: "Adele - LP 12:30". 


GOVERNMENT'S EXHIBIT NO. 17B 


H. Neti Kelly, Jr. CARD NO. 


Route 3, Seven Locks Road 


59 MAN 8 19.46% 
por 
59M 19 29.00, 119.46% 
ga 
bo MAY 9 37.08 ; ‘ "| 59 nav 79 24.45% 
37.0.8RT | 59MAY?9 61.53% 
9 MAY 20 2.0 00M " 990.00 | s59mav20 200.05* 


9 HAY 2 0 200,008 
9 MAY 2 0 200.00 ; 200.00RT | 59HAv20 


a ee —_ 


so MAY 27 2.00 ~20:.00RT | 59NAY27 
omar 22 2.0 OM 120.00 


WAY 26 


2OC00R | 59mv2s 86.05% 


9 HAY 27 


BO MAY 28 


pm | 200.00 


2 
3 


2.0 O&M 


200.0 0 
25.00 


45.73 5 0.0 59m 5 = 3,402.45% 
110.00 vw 
400.00 |s9un 8  3,400.45% 


BANK OF BETHESDA 
BETHESDA, MARYLAND 


GOVERNMENT'S EXHIBIT NO. 17B 
(Cont'd.) 


Aopress Bethesda 14, Md. 


DATE CHECKS ! NEW BALANCE 


BALANCE FORWARD 53,400.45% § 
Lp Mh 


hye 
te #1) 
300.0 ORT 


15.0 ORT 
13.0 ORT 


110.0001 | 59 JUN7O 5,510.45 


N77 2.0 00% soUN7? 8 8=—«-3,504.45% 

9 JUN 2 3.502.590 59MNT 2. 2.06% 
WS 

9 JUN 7 5 110.00 300.00 59 wu15 332 192.06# 


JUN 79 33.50 59 JUN 1» 15856 


9 WN 2 3 50.00 + G0 50 WN 23 10856* 


f 


Bosuv2 4 13.00 Pe een e a 50 24 95.56* 
9 JUN 2 9556 : 50 JUNC S 00% 


y 


Govt. Tas. .l Ee bye Sm 


BANK OF BETHESDA 
BETHESDA, MARYLAND 


GOVERNMENT'S EXHIBIT NO. 20 


*A0I10d NMO UNO UIGNN GIUNSNI 
ATINA “UVM SSVID 168Uld AG NOA 
OL INES SYM NOOLS GESOTONE FHL 


Wexemho> cosAteoine 
\y -9s6}e2 NNT 


J 


PLR 
A“ °m °H 900335 94g Sz9T 
F21A9H 2 seBsesy ‘cover 


102 GENBAIIEG 


mney -uyfelpoes. a i Vo) YP apipohon, whup gi 
oy int LI yg 4 rrr + hed, fe GOUD fil f 4 [be 2, ? 
Gfoub YY YY Lupriwroypun, Che POF YY PHOYAN ROUAY AUD 


ppoveypud aaa eprcy fps) crip fiiegpmuaisiry ior Budd, poke novbynyy’ 
Gyanrerrfaparpheysyay hpi iy poipay yuna yprifiory 


oqessoese-uou pue pred Any “GUOO TIO LIOMUAGNNHL 


pS foopypgiynfoy ayy fOVANY TR Raaaaaa ca BOO 
we TUS © ofoamcannayyor TOUT ODF UST TY UNTPUET HAH META ANID, 


20 


FEAR 


NO. 


GOVERNMENT'S EXHIBIT 


GOVERNMENT'S EXHIBIT NO. 20 
(Cont'd.) 


Fe 
4 
oj 
e 
5 


* CiSSUED TD 


| —apetepetiote 
Mtoe urilbatire 


SIYIOO LSA 
(ALYNOES FHS 'FIUON 


BD PHL IO IWS 


M2LLIOIA SY JVM JHE LIM ONOd' 


SUMAN ASGAT TLV LLY: 
wost 
AMINNUSSY SiL 10 32 
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GOVERNMENT'S EXHIBIT NO. 20 
(Cont'd.) 


ASEF-Form 1 ees of February, 1956 


Certification of Corporate Authorization to Tranifer (General) 
(See Rules 184 and 185 of Rules of Board of Governors of New York Stock Exchange) 


lL ————__ Lymn. Wa May, being duly constituted 


and existing under and by virtue of the Laws of thetaatoof District of Calimbia(hereinatter 
called this Corporation) do hereby certify that the following is a true and complete copy of resolutions 
duly adopted at a meeting of the Board of Directors of this Corporation, duly called and held oa 
____ April 27,1958, at which a quorum was present and voting; that said 
resolutions are still in full force and effect and have not been rescinded; and that said resolutions are 
not in conflict with the Charter or By-Laws of this Corporation: 
RESOLVED: That any of the following officers, to wit: Landrum Se Allen, Prese3 


regardless of the date of such certificate, to 

the shares of stock or other securities named in such 

properly transferred, endorsed, sold, assigned, set over and delivered by this Corporation, and 
that with respect to such securities the authority of these resolutions and of such officers is still 


in full foree and effect. 
I farther certify that the following is a true and correct list of the present officers of this Corporation. 
_Jandem $. pllen President «© __-_L yn. May___ Secretary 


-Margaret.S_Busbey—.. ae TOR : 


gis ea eee rps ed ec aemeeess VICO® 


President 


IN WITNESS WHEREOF, I have hereunto set my hand and the seal of this Corporation 
this Ith _____ day of —_May.._____—, 19.58. 


SATIAAT SOUT 
Sightebare watered: 


NOTE: This certification sbould be used in conjunction with either the assignment provided on esch 
and registered bond, or a separate assignment in ity with Form 2 or 3. The officer ‘3 
pot execute the assignment. The certi tion and assignment must both bear the same date. : 

_-” DELIVERED BY: 
JONES, RASECER & HE ; 


* 6 i Pen 
resolution must 


GOVT. EXHIBIT 22 


To be signed by all customers 
INFORMATION FORM 


Customer's 
Name 
Residence 
Address 
Residence 
Phone 
Business 
Address 
pga i= 1319 F St., N.W., Wash. 4, D.C., Room 505 
t 
saenicha 8 self 
Employer's 
Address 
Nature of 
Business 
Position 
Held bsaiie 
Bank 
Reference 
Other 
Reference 
Introduced 
B y 


Rutherford Day 


Bd 


1303 North 20th Street, Arlington 9 Va. 


Business 
Phone 


1319 F St., N.W., Wash. D.C., Room. 505 


JAckson: 5-7023 ST 3-7320 


projreyNyY “1A ‘ 


same 


lawyer, businessman 


National Savings & Trust Company 


Stone's Mercantile Agency Inc. 


T. K. Bordley 


June 12, 1957 /s/ Rutherford Da 
Date Customer's Signature 


Do not write below this line 
Remarks: 


/s/ (Mlegible 
Signature of Sponsor 
Account approved by partner 
/s/ R.C.J., Ir. 


ee 


Partner's Signature 


8038)§ porn Jo USZHTIO 


ON 


(over) 


GOVT. EXHIBIT 22 
(Continued) 


[Reverse Side of Information Form] 
CUSTOMER'S AGREEMENT 


Jones, Kreeger & Hewitt 


Gentlemen: 

I request you to open (or if opened, to continue) a cash account or cash 
accounts for me for the purchase and sale and/or sale and purchase’ of property 
(as hereinafter defined.) This is to confirm that any purchases and/or sales of 
securities, or transactions relating thereto, made by or through you for my ac- 


count, shall be on the following terms: 

1. Ihereby represent that I am over 21 years of age; that I am not connected 
as an employee, member, or partner of any Security or Commodity Exchange or 
Member Firm thereof, or any Broker, Firm or Corporation engaged in the business 
of dealing in securities or commodities. If I become such I hereby agree to notify 
you in writing immediately. 

2. In the event you fail to receive payment for securities siwheeed or fail to 
receive securities sold for my account by the delivery date of said securities, you 
may, without notice to me of the time and place of sale, sell securities held by you 
for me or buy in securities of which my account may be short; and no specific 
notice or demand shall invalidate this waiver. 

3. Notices, demands or communications from you to me, not personally 
delivered, shall be deemed personally delivered to me and their receipt conceded, 
either upon proof of the due mailing thereof, or upon proof of the delivery thereof, 
charges prepaid to a radio, telegraph or cable company addressed to me, at my 
last designated address. This agreement and the enforcement thereof shall be 
governed by the laws of the District of Columbia. 

4. All transactions for my account shall be subject to the constitution, laws, 
regulations, customs and usages then in effect, of the Exchange or Market where 
the transactions are executed, to the customs and usages of brokers thereon, and 
to the laws and regulations of all governmental authorities, Commissions and other 
agencies. 

Customer's 


Date: June 12, 1957 Signature___/s/ Rutherford Pay 


[ Filed April 24, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
ve ) No. 1020-60 
H. NEIL KELLY, JR. ) 


JUDGMENT AND COMMITMENT 
On this 21st day of April, 1961 came the attorney for the government 


and the defendant appeared in person and by his counsel, Joseph Lyman, 


Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of FRAUD AND FALSE 
PRETENSES, Violations of Title 22 D.C. Code, 1301; Title 18 U.S. Code 
1343; Title 22 D.C. Code, 2201; Title 18 U.S. Code 1341, 1342 and 1702, 
as charged in counts two, four, eight and nine, and the court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or appear - 
ing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

Ir IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of One year to three years on count two; One year to three years 
on count four; One year to three years on count eight; One year to three 
years on count nine; Said sentences by the counts to run concurrently. 

Tr is ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 

/s/ Alexander Holtzoff, 
United States District Judge 

The Court recommends commitment to Federal Penitentiary at 
Lewisburg, Penna. 


| Filed April 21, 1961] 


NOTICE OF APPEAL 


Name and address of appellant: H. Neil Kelly, Jr., 1506 North Veitch, 
Arlington, Virginia. 

Name and address of appellant's attorney: Joseph J. Lyman, 1700 "K" 
Street, N.W., Washington 6, D. C. 

Offense: Violations 22 D.C. Code 1301 (False pretenses). 

Concise statement of judgment or order, giving date, and any sentence: 
Jury verdict of guilty, sentenced April 21, 1961 and sentenced 
to serve 1-3 years on counts I, VIII and IX, sentences to run 


concurrently. 

Name of institution where now confined, if not on bail: District of 
Columbia Jail. 
I, the above-named appellant, hereby appeal to the United States 


Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


April 21, 1961 /s/ H. Neil Kelly, Jr. 
Date Appellant 


ec: Hon. Oliver Gasch /s/ Joseph J. Lyman __ 
U. S. Attorney Attorney for Appellant 


1700 K St., N.W. 


BRIEF FOR APPELLANT 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,324 


H. NEIL KELLY, JR., 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN L. INGOLDSBY, JR. 
PATRICK J. HEAD 

nites States Court of Appeals JOHN J. NEALON 

ietrce of Gommoie. coat 201 World Center Building 


FILED : Washington 6, D. C. 
SEP 2 5 196 Attorneys for Appellant 
Ur 


CLERK 


(i) 


QUESTIONS PRESENTED 


1. May a defendant be convicted of a felony under the False Pre- 
tenses Statute for giving a check without sufficient funds when there is a 
—$$——_—_— 
Worthless Check Statute in the that crime a 


i — ne reer 


misdemeanor ? 
ae eae 


2. May a person be convicted of perpetrating a confidence scheme 
after he has been indicted for false pretenses and when there is a Con- 
fidence Scheme Statute in the jurisdiction? 


3. Is it error not to give instructions on the elements of the crimes 
of false pretenses, worthless checks and confidence schemes when the 
evidence is adduced simultaneously in regard to these crimes? 


4. Is it error to allow a case to go to the jury when there is con- 


fusion as to which offense of closely related offenses has been committed? 
| 


5, May a defendant's lawyer be compelled to testify over the claim 
of privilege without an inquiry into the substance of that lawyer's: repre- 
sentation in regard to the transactions involved? 


6. Was it error to deny a Motion to Dismiss when there isa patent 


doubt as to elements of the crime of false pretenses charged ? 


7, May an agent be convicted of the false pretense of impersonating 
his principal when he has what he understands to be authority to act in his 


principal's name ? 


g. Is it error not to instruct a jury in regard to the implications of 
the law of agency in regard to false personation when the issue of agency 
has been raised by testimony ? 


9, May a document be admitted under the Shop Book Rule which has 
been produced in response to a subpoena duces tecum where that document 


is also identified by a person not connected with the trader business, or is 
that latter witness's testimony allowable in regard to the document when 


that document has previously been admitted as part of the books and records 
of another person? ! 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
The Stanford Corporation Transaction 
The Jones Kreeger Transaction 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 1 


Consideration of the False Pretenses Statute and 
The Worthless Check Statute ‘ : 


The Crime of False Pretenses 

Confidence Game 
ARGUMENT 2 

Defendant Kelly Was the Agent of J. Rutherford Day 
ARGUMENT 3 

Testimony of Marshall I. Stewart Improperly Admitted 
ARGUMENT 4 

Government's Exhibit #4 Improperly Admitted 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,324 


H. NEIL KELLY, JR., 
Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted in June, 1960 on nine counts, including four 
counts of false pretenses. On March 7, 1961 Appellant was found guilty 
on four counts of false pretenses in regard to property valued in excess 
of $100. Appellant was thereupon, on April 21, 1961, givena sentence of 
from one to three years on each of the counts. Notice of appeal was 


2 


timely filed in this Court pursuant to the Federal Rules of Criminal 
Procedure. Jurisdiction of this Court is vested under Sections 1291 
and 1294 of Title 28 of the U. S. Code. 


STATEMENT OF THE CASE 
THE COURT: I think it must have been a difficult 
case to prepare. 
MR. SMITHSON: It was, your Honor. In fact, your 

Honor, I had to explain this case three times to Mr. Con- 

liff so he could try and understand what I was puting in the 

indictment. (Tr. 468) 

In the original indictment the defendant was indicted on nine counts 
including therein counts alleging the following crimes: false pretenses, 
fraud by wire, grand larceny, fraud by mail, use of an assumed name, 
and obstruction of correspondence. At the conclusion of the case only 
four counts were presented to the jury, namely, Counts I, IV, VI, and 
IX dealing with the crime of false pretenses as defined in §22-1301 of 
the District of Columbia Code. 


The factual portion of the case itself is divided into two sets of 
stock transactions involving stock accounts with two investment houses, 
namely, Stanford Corporation and Jones, Kreeger and Hewitt. Both 
transactions involve fairly complicated factual situations. Throughout 
the case both the Court and the Government made constant references to 


the case as a highly complicated question of stock transactions. 


The Stanford Corporation Transaction 


This transaction is basically covered by Count II of the indictment. 
According to the Government's case, in May, 1959, one Harold Barkley 
opened an account with the brokerage firm of Investment Bankers, plac- 
ing in that account 1,000 shares of Commodity Holding stock valued at 
approximately 10 cents per share. (JA 27) Investment Bankers in turn 
offered the stock for sale in the "pink sheets" at an. asking price of 6-1/4 
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per share, This stock was listed in the "pink sheets" through the firm 
Mutual Funds of America because Investment Bankers had exhausted its 
allowable entry in the "pink sheets." 


Subsequently, one James A. Gregory, who had a trading account 
with the firm of Stanford Corporation, and who had previously done busi- 
ness with Stanford Corporation, ? requested Stanford Corporation to pur- 
chase 1,000 shares of Commodity Credit Holding stock for his account at 
the best price up to $8. 


Q. [ Mr. Smithson - Asst. U.S, Atty.]: Mr. McGann, ~ 
going, sir to the conversation which you had with this per-! 
son Gregory regarding Commodity Holding Corporation, 
can you recall for us at this time, sir, what conversation 
you had with this person Gregory, recited to us, sir, with | 
regard to the purchase of this Commodity Holding Corpora- 
tion stock and the cost, as best you can recall it? 


A. My understanding, he wanted to purchase 500 
shares, if I remember correctly, and I believe he may 
have said that he would pay as high as $8 for it. (JA 26) 


* * * 


THE COURT: Well, if a customer comes to a broker 
and says buy me 500 shares of X stock, isn't it a fact that | 
the broker then goes out into the market, buys the 500 shares 
and delivers it to his customer at the same price that he, the 
broker, pays for it, plus a commission? 


THE WITNESS [ Mr. Stanford]: That is correct, sir. 


THE COURT: But this was not done that way here? © 


THE WITNESS: This was done with so many telephone 
conversations to Gregory that there was a couple days had 
lapsed, so, therefore, we had to take it into our account. 


1 Extensive testimony was adduced to show a prior transaction by which the 
defendant Gregory purchased a stock known as MACINAR through the Stanford 
Corporation. (Tr. 71, 72; 283) The stated purpose of the Government in intro- 
ducing this testimony was to show the scheme by which the defendant sought to 
develop Stanford's confidence and allay its suspicions for the future. 


"_. . The Government submits to you the evidence shows 
the purpose for that purchase was; one, to allay and to, shall 
we say, put the poor victim, the Stanford Corporation and Mr. | 
Stanford, at ease with regard to this new client. That they 
purchased this stock, they paid for it, and that opened the ac- 
count. It is the opening wedge, ladies and gentlemen, which 
we submit was committed in the course of a scheme." (Tr. 
475-476) 


We sold it to him as principal, I think it was about two 

days later. But he definitely authorized me to buy him 

all the stock I could possibly buy him and he'd pay up to 

$8 a share, and I sold him this stock out of our account 

for $7 a share. He wanted me to buy him 1000 shares 

that particular day and I wouldn't do it, I bought 500 only. 

(JA 20-21) 
Stanford Corporation thereupon, through its employee McGann, located 
stock of CHC in two sources: shares listed in the "pink sheets" by 
Mutual Funds of America and at an offering price of 6-1/4, and shares 
owned by the President of CHC with a represented actual value of 10 
cents per share. (JA 18-19; JA 27) Stanford Corporation's research 
into the stock also revealed the past value of the stock as 10 cents per 
share. (JA 17) The President of CHC advised George Stanford of Stan- 
ford Corporation that he knew of no contracts that might increase the 
stock's value. 

Q. [| Mr. Lyman - Def. Atty.]: And you asked him 


| President-Commodity Holding Corp.], I believe, did you 
not, whether or not there was any activity in the stock? 


A. [ Mr, Stanford]: Yes, I did. 


Q. And something to the effect whether the Govern- 
ment had given some missile contracts or food contracts, 
if Iam not correct, which would activate the corporation; 
did you not, sir? 

* 2x * 


A. Yes, I did. 


Q. And I believe Mr. Eliting assured you that there 
was no such activity? 


A. That's correct. 


Q. And. he said as far as he knew the stock had no 
value ? 


A. Very little value. (JA 18) 


On May 25, 1959, however, George Stanford, of Stanford Corpora- 
tion, made two purchases of CHC stock, one purchase from the President 
of CHC of 2,000 shares at 10 cents per share and a second purchase of 


500 shares from Investment Bankers at the price indicated in the "pink 
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sheets," namely, 6-1/4 per share. 


Q. [Mr. Lyman]: And do you recall that when you 
showed it to me it did reflect that you purchased 2,000 
shares of Commodity Holding Corporation at 10 cents a 
share ? 


A. Yes, correct. 
THE COURT: At how much? 
MR. LYMAN: Ten cents a share. 


Q. And you will also recall that it was purchased 
on the same date that you purchased the 500 shares from 
Investment Bankers? 


A. That is correct. (JA 14) 

* * * : 
THE COURT: And when was that, what date was that? 
THE WITNESS: That was approximately the same date. 


THE COURT: When you say the same date do you mean 
the 25th of May? 


THE WITNESS: Approximately the 25th of May, yes, 

sir. (JA 18) 
In both of these transactions Stanford Corporation purchased for its own 
account, acting as principal rather than as agent. (JA 19-20; JA 105-106 
- Govt. Ex. 4) The President of CHC subsequently (May 27, 1961) called 


Stanford and proceeded to rescind the agreement to sell 2,000 shares. 
(JA 23) 


Stanford, thereupon, proceeded to sell the 500 shares it had pur- 
chased from Investment Bankers to its customer Gregory at $7 per share, 
namely, at a price 3/4 of a point higher than its purchase price. As indi- 
cated in Government's Exhibit 4 (JA 105-106), the chronological file copy 
of Stanford Corporation, this transaction of sale was recorded as taking 
place on May 27, 1959, by Stanford Corporation to its customer James A. 
Gregory. In this transaction Stanford was. acting as principal selling its 
own stock rather than as agent buying for the account of its customer 
James A. Gregory. (JA 19, 20, 21) 
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On June 1, 1959, James A. Gregory forwarded a check in the 
amount of $3,500 to Stanford Corporation in payment for the stock. 
Subsequently, however, a stop order was placed on this check by James 
A. Gregory and payment was stopped on this check. (JA 109, 119) 
According to testimony introduced by the Government this account with 
the Bank of Takoma Park contained a deposit of a check made by the 
defendant on his own bank, the Bank of Bethesda, which check was re- 
turned because of insufficient funds. (JA 33-34) 


In the meantime Investment Bankers had credited the account of 
Harold Barkley with the purchase of the Stanford Corporation with 500 
shares of CHC stock. From this account three checks were issued by 
Investment Bankers to the order of Harold Barkley. Through the testi- 
mony of one Marshall I. Stewart, an attorney authorized to practice in 
the District of Columbia, it was indicated that three checks drawn on 
Investment Bankers and payable to Harold Barkley were presented to 
Stewart for cashing. (JA 57) Upon objection by the defendant on grounds 
of privilege in that Stewart had been defendant's attorney, the Court heard 
Stewart’s testimony out of hearing of the jury and then decided to let it 
in over the objection. The witness testified generally as to his employ- 
ment by defendant. (JA 38; JA 54-55) This witness also represented, 
and was currently representing (JA 60) a previous defendant, James A. 
Gregory, who had entered a plea of guilty to the charge of false pretenses 
in regard to the same transactions; this person when called as a Govern- 
ment witness invoked the Fifth Amendment. (JA 63) (United States v. 


Gregory, Crim. No. 1047-59, United States District Court for the District 


of Columbia.) 


A further witness, William Hull,testified that he had found Govern- 
ment’s Exhibit No. 4, the file copy presented by Stanford Corporation in 
response to a subpoena duces tecum on the person of the defendant in Los 
Angeles. This document had previously been admitted into evidence as 
part of the books and records of Stanford Corporation. (JA 63) 
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Throughout the trial this transaction was referred to by the Court, 
by the Government, and by one of the Government's bank witnesses asa 
monstrous "check kiting" or "bad check" scheme to obtain 500 shares of 
CHC stock. (Tr. 40; JA 34, JA 36; Tr. 292; Tr. 413, 414, 428, 430, 462, 
479-480; JA 98) Asa matter of fact, the Court gave this ciate to the 
jury at the close of the case. 


MR. SMITHSON: Because, your Honor, it shows that. 
the whole thing was a monstrous check kite. (Tr. 209) 


* * * 


A. The answer is, on June 10th, if I may state it. 
This original check of three thousand seven hundred sixty- 
five was returned to us. We debited the account, bringing - 
this balance down to $232.51. A plain case of kiting checks, 
writing checks against funds that don't exist. 


MR. LYMAN: Objection, your Honor, 
THE COURT: Now you may object. 

MR. LYMAN: May I object, your Honor? 
THE COURT: What do you object to? 


MR. LYMAN: His answer is not responsive. He is | 
giving an opinion about kiting checks. 


THE COURT: Iam going to have the question and 
answer read. Let counsel come to the bench. 

(AT THE BENCH) 

* 


* * 
THE COURT: I think that is a permissible answer. 


MR. SMITHSON: So do I, your Honor, 


THE COURT: It is responsive. 
(IN OPEN COURT:) 


THE COURT: I will overrule the objection and let 
the answer stand. Ge 35- a6) 

* 

Now let me pass on to a consideration of the specitic, 
Count 2, which is the first count you will consider, charges 
that on or about June Ist, 1959, the defendant, H. Neil Kelly, 
Jr., made false representations to Stanford, and by means of 
the "false representations he obtained stock ‘certificates from 
Stanford of the Commodity Holding Corporation. Specifically 
it is charged that, in order to obtain this stock certificate, a 
check for $3500 was given to Stanford, without any intention 
at the time that the check would be made good, and, on the 
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contrary, with the intention that payments would be stopped 
on the check, and payment was immediately stopped on it, 
but in the meantime Stanford had delivered the stock of the 
Commodity Holding Corporation to Kelly or his associate. 
Now, that is the simple charge here, namely, giving a $3500 
check without intention that it should be paid and immediately 
stopping payment on it and in the meantime obtaining the 
stock certificate. 

So, I think perhaps I have kept my promise to you to 
simplify the counts of this indictment. (Emphasis added) 
(JA 97-98) 


The instruction of law, however, on this count was the crime of false 
pretenses and the elements thereof for the purpose of obtaining the 500 
shares of stock for resale. (JA 96-97) The Government's case was 


that the defendant and a previously convicted defendant, James A. Gregory, 
had worked together to the end of obtaining this stock. 


The Jones Kreeger Transaction 


This transaction was covered by the Counts IV, VII, IX, being 
charges of the crime of false pretenses. According to the Government's 
case the defendant represented to Jones, Kreeger and Hewitt by telephone 
that he was one J. Rutherford Day in order to have Jones, Kreeger and 
Hewitt buy certain stock for Mr. Day's account with that firm, (Tr. 334ff) 


According to the Government's testimony, Mr. Day and the defend- 
ant had worked together on a number of stock transactions with Mr. Kelly 
acting as Mr. Day's stock advisor. Mr. Day testified that he had relied 
extensively on the defendant's ability in stock transactions and had em- 
powered him to act for him in certain stocks. (JA 68; JA 75) 


A. (J. RUTHERFORD DAY): I don't recall it, if it 
is, Mr. Lyman. We both had stock certificates in the office 
and Mr. Kelly had some of these certificates on these com- 
panies that I was asking him to help me with. He has what 
in market terms they call a feel for the market, especially 
in the over-the-counter market, which is not listed. The 
sales are not capable of a ready transaction, like they are 
on the New York and American listed stock exchanges. 
And, therefore, the background of the trading position com- 
panies, and the brokerage houses which deal in the 
stock is very, very important. And the sense 
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of timing in the purchase and sale of these stocks is 
important also. And for this reason, I had asked Mr. 
Kelly to assist me in these stock transactions. (Tr. 320) | 


* * * 
Q. You deal in the over-the-counter and, as a 
matter of fact, in stocks on the New York Stock Exchange, | 
do you not sir? 


A. Yes, sir, I do. 


Q. You have looked to Mr. Kelly from time to time, | 
have you not, prior to June and July of 1959, and since 
June and July of 1959 for such advice and guidance, have 
you not? 


A. Do you mean 1958, Mr. Lyman? 
Q. Fifty-eight. Thank you, Mr. Day. 
A. Yes, Ihave. (Tr. 314) (JA 71-72) 


Together with this Mr. Day had given Mr. Kelly the use of Mr. Day's 
telephone, and general permission to handle his mail during Mr. Day's 
absence from his office. (JA 69-70; JA 73-74) He also acquainted 
Mr. Kelly with his margin account and his regular account with Jones, 
Kreeger. (JA 72) : 


According to Count IV, Mr. Kelly on Mr. Day's behalf in June, 1958, 
authorized Jones, Kreeger to purchase 100,000 shares of Thunderbolt Oil 
for Mr. Day's account at a price of .0025 per share. Jones, Kreeger in 


turn purchased these shares from the firm of Landrum Allen, credited 
Mr. Day's account and reimbursed themselves from his account, These 
shares were mailed out to Mr. Day's office and were indicated as received 
on July 5, 1958, by the signature "R. Day per N. K." (JA 78-79) 


According to Mr. Day's testimony under direct examination by the 
Government he did not understand that Mr. Kelly had direct authority to 
deal specifically in this stock. (JA 68) Asa matter of fact, Mr. Day had 
brought suit against Jones, Kreeger for making the transaction. Subse- 
quently, however, Mr. Day was advised of the transaction, ratified it and 
dropped the suit. (JA 74; JA 76) : 


BY MR. LYMAN: 


Q. Well, you have really ratified, have you not, the 
purchase of that Thunderbolt Oil by Mr. Kelly in your own 
mind? 


THE COURT: I think, "ratified" is a conclusion. 
That is a conclusion of law really. 


THE WITNESS: Yes, Idid, Mr. Lyman. (JA 74) 


According to Counts VIII and IX, Mr. Kelly ordered in Mr. Day's 
name two purchases of shares of Dominion Resources by Jones, Kreeger 
on July 8, 1958. Jones, Kreeger again obtained these shares from Landrum 
Allen, credited Mr. Day's account and also entered a debit in his account 
for their value. Mr. Day was likewise acquainted with the fact by his 
agent Kelly that these purchases had beem made on Day's behalf. (JA 71) 


No loss was suffered in any of these transactions by the firm of 
Jones, Kreeger and Hewitt and Mr. Day subsequently made a profit in 
the resale of 100,000 shares of Thunderbolt stock. (JA 75; JA 80-81) 


At the conclusion of the trial, in view of the fact that the four counts 
of the indictment to be presented to the jury were based on the charge of 
false pretenses, a standard instruction in regard to the elements of the 
crime of false pretenses was given to the jury. The Court further charged 
the jury that the false pretenses involved in the case was the giving of a 
check without the intention that it should be paid. The Court also went 
on to charge that the thing of value obtained as the result of the bad 
check was 500 shares of stock. There was no clarifying instruction as 
to the distinction between the crimes of false pretenses, issuing a check 


without funds, and confidence schemes. 


In regard to Counts IV, VIII, and XI there was absolutely no instruc- 
tion on the law of agency bearing on the issue of agents perfor ming acts 
in the same nature as their agency authority and the rules in regard to 
ratification of an agent's acts by his principal. 
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STATEMENT OF POINTS 


1. The Trial Court committed error in denying Appellant's Motion 
to Dismiss at the conclusion of the Government's case on the grounds 
that the Government had failed to prove the commission of crime as 
charged in the indictment. 


2. The Trial Court committed error in allowing a conviction for 
false pretenses for the issuing of the worthless check when the Appellant 


was not indicted for issuing a worthless check. 


3. The Court committed error in upholding the conviction of 
Appellant for comitting the false pretense of impersonating his principal 
when the Appellant has agency authority to act in his principal's name. 


4. The Court erred in failing to give any instructions in regard to 


the law of agency as related to the crime of false pretenses. 


5. The Court erred in admitting the testimony of Marshall I. 
Stewart over the Appellant's claim of the lawyer-client privilege. 


6. The Court erred in admitting Government's Exhibit 4 because 


of the conflict in the testimony of that witness and the admission of that 


document. 


SUMMARY OF ARGUMENT 


The Argument is basically divided into two portions: One covering 
Count Il, the Stanford transaction and a second covering Counts IV, VII 
and IX, which is the Jones, Kreeger transaction. The last two arguments 
might be described as procedural in that they deal with irregularities in 
the admission of evidence. 


1. Count Il charged that the Defendant as an aider and abettor of a 
previous defendant James A. Gregory caused a check which was written 
without sufficient finds to be given to Stanford Corporation for the purpose 
of obtaining stock certificates. The giving of a bad check was declared by 
poth the Court and the Government to be the false pretense. The District 
of Columbia, however, has a separate worthless check statute under which 
this action should have been brought if it were really considered to be the 


giving of a worthless check. As a matter of fact, the District of Columbia 


also has a confidence game statute under which the factual pattern as 
presented by the Government would be more properly placed. 


In regard to Count II, then, the Government indicted the Defendant 
on the charge of false pretenses, then tried him on a combination of the 
bad check statute and the confidence game statute, after which, the jury 
was instructed on the elements of false pretenses and given a charge that 
the false pretense was giving a bad check. There can be little doubt but 
that there was confusion in regard to what crime had been committed, if 
any, in this fairly complicated set of facts. Even though this is a difficult 
area of the law, the Government should be required to be exact in its indict- 
ment and exact in its conviction. And even if the elements of the crime of 
false pretenses are considered in regard to the facts, the element of the 
operation of the so-called false pretense on Stanford Corporation was 
seriously lacking. From the facts it appeared that the so-called victim 
actually got caught up in his own scheme. Once Stanford proceeded to buy 
as principal or as agent at an unfavorable price his customer had the pre- 
rogative of rescinding his buy order. 
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Thus, the Government's case on Count II failed in two vital respects, 
(1) because of the confusion as to what crime was committed; and (2) by 
even failing to prove the elements of the crime charged. 


2. Counts IV and VIII and IX also charge false pretenses in this 
case by the fact that Defendant represented himself to be another person 
for the purpose of making stock purchases in that person's account with 
the brokerage firm of Jones, Kreeger and Hewitt. The defense, as brought 
out by the Government's own witness, was that the Defendant was the agent 
of the owner of the account in making these stock purchases. The factual 
dispute is over the extent of the Defendant's authority in carrying out his 
agency; the existence of an agency is not in dispute. | 


Error was committed by the Court in regard to these counts by 
completely disregarding the issue of agency and failing to make any 
instruction in this regard. There can be no false pretense where an 
agent performs acts consistent with his authority or consistent with his 


authority as he understood it. If the Government felt t 
was trying to convert the stock of his 8 principal, then the pro r charge 


would have been embezzlement or perhaps larceny. 


A pee ane ear NN ARE 


Both factual patterns seem to bear out not the crimes of false 


pretenses, but, rather, a more complicated scheme of establishing a 
market in stock that had been inactive. 


3. The essential problem of the Government's case was showing a 
relationship between the Defendant and a previous Defendant in the same 
transaction who had entered a plea of false pretenses. This relationship 
was primarily shown by the testimony of an attorney who represented both 


defendants, This testimony was allowed over the claim of privilege, yet 
in the preliminary inquiry into the question of privilege no question was 


asked as to whether or not this attorney had actually represented this 


defendant in regard to this transaction, The testimony adduced could 
only have been gained in a confidential capacity. 
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4. Government Exhibit 4 was produced for the Court in regard to 
Count II as part of the books and records of the complaining witness. 
This was produced in regard to a subpoena duces tecum. A second witness, 
however, testified that this exhibit was found on the person of the defendant 
3,000 miles away from where the books and records were kept. No explana- 
tion was given as to how this discrepancy occurred or why the document 
was not in the Government's possession if it had been found at such a dis- 
tance from where it belonged. 


ARGUMENT 1 


CONSIDERATION OF THE FALSE PRETENSES 
STATUTE AND THE WORTHLESS CHECK STATUTE 

Although the original indictment contained nine counts including 
counts covering fraud by wire, fraud by mail, grand larceny, use of an 
assumed name and false pretenses, only the four counts involving false 
pretenses were submitted to the jury, namely, I, IV, VII and IX. The 
purpose in this as stressed repeatedly, was to simplify the case for the 
jury from a highly complex stock case to four easily understood charges 
of false pretenses. (JA 96-98) 


In this process, however, the Government and the Court had constant 
reference to the so-called offense of "kiting"’ checks and apparently used 


this term interchangeably with the crime of false pretenses. Asa matter 


of fact, one of the Government witnesses, an employee of the Bank of Takoma 


Park, was allowed to style the transaction as "kiting” checks as part of his 
testimony. This confusion was culminated at the end of the case when the 
Court, after instructing on the elements of the crime of false pretenses, 
stated the charge to be that the false pretenses was "kiting"’ the check say- 
ing, Now that is the simple charge here, namely, giving a $3,500 check 
without intention that it should be paid, etc." 


Inthe District of Columbia the crime of false pretenses is set out in 822- 
1301 of the D.C. Code (Act of March 3, 1901, 31 Stat. 1326) which provides fora 
penalty of one to three years for the obtaining of property of value in excess of $100. 
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On the other hand the worthless check statute is found at §22-1410 of 
the D, C. Code (Act of July 1, 1922, 42 Stat. 820) which provides that 
the making of a check without sufficient funds is a misdemeanor 
punishable by not more than one year in prison, At common law this 
latter offense of issuing worthless checks was part of the overall 
offense of cheating or its successor false pretenses. | 


Today, however, Congress has written into law a specific statute 


dealing with worthless checks in the District of Columbia. This statute 
purports to cover the field of worthless checks entirely and hence super- 
sedes so much of the false pretenses statute as deals with procuring 
money through bad checks, Williams v. State, 281 SW 2nd 41, 198 Tenn, 
439 (1955). In the case of Haley v. State, 299 SW 799, 156 Tenn. 85, the 
Court made this very pertinent statement of law in regard to the situation 
where there is in existence both a false pretenses statute and a worthless 
check statute, 

No principle of law is better settled than that a statute — 

purporting to cover an entire subject repeals all former 

statutes on the same subject, either with or without a 


repealing clause, and notwithstanding it may omit material 
provisions of the earlier statute. 


* * * | 

There cannot exist at the same time two statutes prohibit - 

ing the same wrong where they prescribe different degrees 

of punishment. The accused cannot be convicted of a felony 

where the legislature, by its latest expression, has said | 

specifically that for such offenses he shall only be convicted 

of a misdemeanor. 
This ruling follows the rules laid down in the Federal Courts in regard 
to the interpretation of statutes that where a later statute conflicts with 
an earlier one the later statute is controlling, State of California v. United 


States, 75 F. 2nd 41, cert. granted, 296 US 554, rev'd 29 U.S. 175. 


Similarly, in the present case if the Government and the Court felt 
as they said they did that this was a plain case of “kiting” checks, or of 
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giving a check to obtain something of value without intending that it be 
honored, the defendant should have been so indicted and the jury should 
have been so instructed. Yet in its opening statement the Government 
made this statement setting out two offenses: 
MR. SMITHSON: With regard to Count 2, ladies and 

gentlemen, that charges that this defendant committed 

what is known as false pretenses; that is, that on or about 

the 1st of June of 1959 he presented and caused to be 

presented to the Stanford Corporation this check, this 

check in the sum of $3,500, allegedly to pay for the pur- 

chase of these shares of stock, that he knew that it was 

false, that the check was no good. (Tr. 26-27) 
If confusion existed in the minds of the Government and the Court, there 
could hardly exist anything but confusion in the minds of the jurors as to 


exactly what offense was being presented and being tried. 


THE CRIME OF FALSE PRETENSES 


By statute in the District of Columbia the crime of false pretenses 
must contain the following elements all of which must exist beyond a 
reasonable doubt in order to sustain a conviction upon a person indicted 
for that crime: express or implied false representation of an existing 
fact, past or present, which is made with intend to defraud and which 
operates to obtain the transfer of something of value to the defrauder and 


results in loss or detriment to the person on whom the fraud is committed. 


Compare how the Court outlined each and every element in its charge to 


the jury in Nelson v. United States, 227 F. 2d 21, 97 US App. DC 6 (1955). 


A number of these elements must be scrutinized in this case. The 
first question to be asked is what was the false pretenses and was it of a 
present or past fact. The Court in its instructions declared the false 
pretenses to be giving a check without intending that it be paid. 

Now, that is the simple charge involved here, namely, 

giving a $3,500 check without intention that it should be 


paid and immediately stopping payment on it and in the 
meantime obtaining the stock certificate. (JA 98) 
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This, of course, would refer us back to the bad check statute, which is 


designed to cover just such a transaction, In this regard it might be 
noted that the Court also felt that the check was given to obtain the shares 
of stock for resale, which would be the something of value and this is 
apparently why the Court instructed on the distinction in monetary amount 
between a misdemeanor and a felony under the false pretenses statute. 
(JA 101-102) For even if the false pretenses statute were applicable, 

the stock obtained by the bad check was admittedly worth only $50 (500 
shares at 10 cents per share). 


What other possible false pretense was there available then? Was 
it the representation that the former defendant Gregory made that the 
stock of CHC would increase in value because of valuable Government 
contracts? The Government also seems to place great reliance on this 
as the false pretense. (Tr. 24, testimony of Stanford, McGann) This 
would seem to come within the stricture of the law of false pretenses 
that the pretense cannot be in regard to a future event. Chaplin v. United 
States, 81 U.S. App. D.C. 80, 157 F, 2nd 697. 


Of even more serious consideration, however, is the element of the 
operation and effect of a false pretense. Perhaps the classic modern rule 
is found in the case of Commonwealth v. Johnson, 167 A. 344, 312 Pa. 140 
(1933) that the offense is not committed if the owner has knowledge of the 
truth or does not believe the pretense. 


Text-book authorities are apparently in unison on the prop- 
osition that the completed crime of false pretense is not — 
established unless it appears that the person defrauded 
believed the false representations to be true. Thus in Whar - 
ton's Criminal Law, Vol. 2 (11th Ed.) 1447, p. 1629, it is 
said: "It is an essential ingredient of the offense that the 
party alleged to have been defrauded should have believed 
the false representations to be true, for if he knew them to 
be false, he cannot claim that he was influenced by them." 
In Clark's Handbook of Criminal Law (3d Ed.) p. 368, it is 
stated: 'Not only must there be a false pretense made with 
intent to defraud, but the prosecutor must part with the © 
property relying on the pretense. If, therefore, he knows 
that the pretense is false when he parts with the property, 
the offense is not committed." 
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The testimony by the complaining witness, George Stanford, Presi- 
dent of Stanford Corporation, leaves little doubt but that he not only knew 
positively that the stock involved was worth only 10 cents per share but 
that he actually purchased 2,000 shares for 10 cents on the very same day 
he purchased 500 shares for 6-1/4. This fact is bolstered by the knowledge 
on the part of Stanford and his employee, McGann, that the history of the 
value of the stock revealed only a 10 cent value. Likewise, according to 
the testimony of the complaining witness himself he had been advised by 
the President of Commodity Holding Corporation that he, the President, 
knew of no possibility of any increase of stock by reason of valuable con- 
tracts. (Tr. 114-115) It is beyond the believable to assume that this 
broker was not aware of the true value of the stock, that he was induced 
to buy such stock by any representation by his own customer as to what 
might happen to it in the future. (Tr. 24 opening Stateme nt: Govt.) 


And yet at this stage this selfsame complaining witness not only 
purchased 2,000 shares of the stock at 10 cents per share, but he also 


made purchases of the stock as principal for his own account rather than 


as an agent for his customer. 


[ BY MR. LYMAN]: Q..Let me ask youthis, sir. Ibelieve 
you testified that in one of the Government exhibits it was in- 
dicated that you purchased 500 shares of Commodity Holding 
Corporation from Investment Bankers as a principal, is that 
correct, sir? 


[MR. STANFORD]: A. That is correct, yes, sir. 


Q. What do you -- what is a principal, so that I can 
understand it, sir? 


A. A principal -- when you make a purchase as 
principal you buy it for your own account, 


Q. In other words, you had conducted a transaction 
for 500 shares of Commodity Corporation stock between 
yourself and Investment Bankers, am I correct, sir? 


A. That is correct. 


@. You did not act as a broker, then, between Invest- 
ment Bankers and Gregory? 
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A. We bought stock, actually, as the books read, 
for our own account. 


THE COURT: That refers to the 2,000 shares, 
does it not? 


THE WITNESS: Yes, sir; in both cases. 


THE COURT: What about the 500 shares, did you 
buy that for your own account or for Gregory? 


THE WITNESS: We bought it actually for Mr. Gregory, 
but we bought it as principal. 


THE COURT: So that you bought both blocks of stock 
as principal, is that right ? 


THE WITNESS: Yes, we did. 


Q. What would be the difference if you acted as broker 
for Mr. Gregory rather than as principal for yourself in that 
same transaction? What would have been different about it? 


A. Well, it would have been identically the same day's 
trade and we would have acted as agent, or as his agent i. 
him, purchasing the stock. 


Q. But actually you just purchased this stock from 


Investment Bankers yourself, did you not? 
A. Yes, we did. 
Q. And all you did was you just had Gregory in mind? 


A. Not necessarily, Mr. Gregory had driven me to ! 
buy the stock for him, so to speak. 


Q. For him? 

A. Definitely. 

Q. But you bought it for yourself? 

A. That's correct. 

THE COURT: You charged a profit? 

THE WITNESS: Yes. 

THE COURT: So that you were not acting as his agent. 
THE WITNESS: We were not acting as agent. 


THE COURT: You bought the stock for your own ac- 
count and then you sold it for your own account to Gregory, 
is that it?” 


THE WITNESS: That is correct, sir. (Tr. 117, 118, a) 


It can hardly be represented that this defendant or any other defendant 
had any control over Stanford Corporation's purchase as principal. This 
is not the action of'a broker operating without knowledge or even the action 
of a suspicious broker, which Stanford also admitted he was. (Tr. 132) 
These two factors then negative that element of the crime of false pre- 
tenses which requires that a representation have an operative effect on 
the one supposedly defrauded. See Randle v. United States, 72 App. D.C. 
368, 113 F. 2nd 945, (1940) cert. den. 85 L. Ed. 440, which quotes the case 
of Commonwealth v. Johnson, previously cited, and Palotta v. State, 199 
N.W. 72, 184 Wisc. 290, (1924) which says: 

. . . Of course, it is not the policy of the law to punish 

as crimes mere civil wrongs, and there may be repre- 

sentations so utterly and palpably absurd that the Court 

may decide as a matter of law that they could not deceive 

the most credulous. 

What then do these facts show if they do not show the complaining 
witness deceived? In the normal course of events Stanford acting as 
broker for a customer would have made a purchase as agent and not as 


principal. Apparently in making the purchase of the 2,000 shares at 10 


cents per share Stanford could see the possibility of a market rise if he 
made another purchase at 6-1/4 per share. In short, as Gregory's agent, 
he proceeded to do exactly what the defendant Kelly is alleged to have done 
in the name of his principal Day in the other transactions. 


This would have put into effect in a crude form what is known in the 
securities trade as a wash sale" or "matched transaction.” This was 
undoubtedly what defense counsel Mr. Lyman had in mind when he stated 
the following: 


THE COURT: Did I understand you correctly as to 
the first group of counts, Mr. Lyman, that your defense is 
actually Stanford knew that the stock was worthless and 
that Kelly and Stanford were cooperating in order to create 
a market for the stock; is that it? 


MR. LYMAN: No, I wouldn't say that Kelly and Stan- 
ford were cooperating. I think that Stanford picked up the 
fact that a market could be made and he tried to make one 
of his own. (Tr. 56) 
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These transactions are engaged in sometimes in stock purchases for the 
purpose of manipulating the stock which is forbidden, Section 9(a) of the 
Securities and Exchange Act of 1934, 48 Stat. 889[ 15 U.S.C. 78 i(a)] or 

for the other purposes such as the maintenance of temporary financing. 

Such activities can result in proceedings before the S.E.C. under sections 

of the S.E.C. Act (15 U.S.C. 780 and 780-3). See Thornton et al. v. Securities 
Exchange Commission, 171 F. 2nd 702. In the proceeding below in that case, 
"In the Matter of Thornton and Co., 28 S.E.C. 208 (1948), the S.E.C. de- 
scribed a similar transaction thus: 


Registrant has stipulated and we find that during the periods 
under consideration it entered matched orders and affected 
wash sales, as hereafter detailed, on the exchange and that 

it used the mails and means and instrumentalities of inter- 
state commerce in connection with such transactions. How- 
ever, registrant disclaims any purpose of violating the statute. 
Briefly, it contends that, in entering these orders and effecting 
these sales its purpose was not to manipulate the price of the 
stocks but rather to effect, what is, in substance a "kiting" 
operation so that it would be able to finance purchases of the 
stocks, which it asserts it was interested in accumulating. 


Registrant asserts that it consummated the wash transactions 
as a means of having its purchases temporarily financed by 
its bank and the brokers through whom it dealt. 


The Government also showed an awareness of this type of transaction 
covered by the Securities laws in answers to the Court made in response 
to its opening Statement: 
MR. SMITHSON: In effect he has puffed it up to a 
value it didn't have, and when he got the stock and was 


paid for it by Investment Bankers he then stopped pay- 
ment on the check which he was to give Stanford for it. 


This is followed by constant reference throughout the trial as to "rigging 


the market." 


When Stanford proceeded, however, to buy as principal and to resell 
at a much higher commission that he would have received as agent by way 
of brokerage percentage (5%) the customer Gregory had the prerogative of 
refusing payment entirely and resorting to his chances in a civil suit for 
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preach of contract defending on the ground that his broker had not obtained 
him a satisfactory price below or up to $8. 


As defense counsel well pointed out in his closing argument if any- 
one bought an article for $7 and found out the same article was selling all 
over for 10 cents, he would also stop payment on his check, or seek to get 
his money back. (Tr. 498) Consider the situation of any broker, in coal, 
paper, meat, etc., who tries to take advantage of a bargain at the expense 
of his principal by buying on his own account and selling at a high profit. 
Stopping payment on his check was one method of rescinding the agree- 
ment to buy from a civil standpoint. 


Stanford's decision then to operate as principal and to take a higher 
profit gave his customer the opportunity to rescind the transaction and to 
seek redress in a civil suit that might ensue, on the basis that his agent 
Stanford was trying to sell him the stock at a much higher price than he 
himself had purchased the stock on the same day. This decision was 
Stanford's alone and neither the defendant Kelly nor Gregory in any way 


had any control over it. See the case of Marshall v. Kirschbraun, 100 
Neb. 876, 161 N.W. 577, where a purchasing agent paid $2.01 for an 


article available in commerce at 30 cents. There would also be reason 


to believe that Stanford, once departing from his agency, relieved his 
principal of any obligation to him. 


This case seems to be a classic one of the dangers of oversimplifi- 
cation, What was in effect a civil dispute, or at best a violation of the 
Securities & Exchange Act of 1934 by the complaining witness as well 
as by his customer Gregory was turned to a situation where the criminal 
arm of the District, plus the Bureau of Federal Investigation, was used to 
enforce a civil collection. As the Court said in Chaplin v. United States, 
81 U.S. App. D.C. 80, 157 F. 2d 697, in reversing a false pretenses con- 
viction in regard to what a defendant had represented he would do in the 


future: 
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“Tf we were to accept the government's position the 
way would be open for every victim of a bad bargain to 
resort to criminal proceedings to even the score with a 
judgment proof adversary. 


CONFIDENCE GAME 


As further indication of the Government's apparent confusion as to 
what crime, if any, was actually committed the Government presented by 
its evidence a third type of crime known as the confidence game or scheme 
(Tr. 108) which is covered by 22-1506 of the District of Columbia Code. 
As a matter of fact a whole body of evidence surrounding a transaction 
involving Macinar stock was introduced into evidence despite the Court's 
misgivings~ in order to show how the former defendant Gregory had 
gained the complaining witness’ confidence. Stress was placed on this 
transaction throughout the case by the Government and in the Govern- 
ment's closing argument. (Tr. 108) 


This theory of the Government's came closer to the factual pattern 
as presented than the theory of false pretenses or bad checks. In the case 
of Dubois v. People, 200 Ill. 157, 65 N.E. 658, a situation almost parallel 
to the Government's theory as presented was held to be within a confidence 
game statute. In that case the defendant approached the complaining witness 
with an opportunity to buy a certain stock at 5 cents a share, advising that 
it could be resold out of state at a profit; confederates in another state 
answered the complaining witness’ telegram with an offer to buy at from 
10 to 20 cents a share. Once the purchase was made, these buyers could 
not be located. Defendant was convicted under the confidence game statute 


over the defense that the crime charged should have been false pretenses: 


‘Counsel for plaintiff in error admits that the conduct of 
defendants was criminal, but seeks to show that the crime 
committed was that of obtaining money by false pretenses, 
and not a violation of the statute against obtaining money ~ 
by means of the confidence game; 


i Tr. 103. 
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The crime of operating a confidence game, however, is distinct 
from the crime of false pretenses or issuing a bad check and should be 
specifically charged, presented and instructed. This crime is also a mis- 
demeanor in the District of Columbia under § 22-1506 and is an offense 
distinct from the crime of false pretenses. This distinction is set out 
clearly in the case of People v. Gould, 2 N.E. 2d 324, 313 Dl. 348 (1936) 
in the following language: 

. . . Obviously, false pretenses of some sort are employed 

in a confidence game. The crimes are separate and distinct 

and are differentiated by the facts and circumstances of the 

transaction. . . The confidence game statute. . . was de- 

signed to reach that class of offenders known as confidence 

men, who practice on unway victims swindling schemes as 

various as the mind of man is suggestive. As the name of 

the crime implies, the gist of it is the obtaining of the con- 

fidence of the victim by some false representation or device. 

(Emphasis added) 

The variety of criminal statutes is discussed to point up the Govern- 
ment's apparent confusion as to a legal theory in presenting its evidence. 
The presentation moved from theory to theory. (Compare Tr. 475 - con- 
fidence scheme; Indictment - false pretenses; Tr. 26, 27 bad check) 

This is further stressed by the Court's constant request for simplification 
and clarification of what the Government was actually presenting. (JA.97- 
98) It was plain error for the Government to try a variety of crimes for 
which the defendant was not charged, not selecting the proper one, if any. 
Logically then, no instructions could be given without such election. This 
problem of confusion is not unknown in cases involving these very similar 
crimes. Compare the case of Dobbins v. United States, 157 F. 2d 257 (1946), 
cert, den. 329 U.S. 734, where election and appropriate instructions were 
held to overcome confusion in trying counts of false pretense, embezzlement 
and larceny after trust. 
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ARGUMENT 2 
DEFENDANT KELLY WAS THE AGENT OF J. RUTHERFORD DAY 


Counts IV, VIII and IX cover stock transactions involving the firm 
of Jones, Kreeger & Hewitt and an account with them in the name of J. 
Rutherford Day. These counts also charge the crime of false pretenses 
as set out in Section 22-1301 of the District of Columbia Code as does 
Count II. Election was made by the Government only to submit the Counts 
on false pretenses to the jury. These counts charge the Defendant, H, Neil 
Kelly, Jr. with the false pretense of representing himself by telephone to 
the firm of Jones, Kreeger and Hewitt to be J. Rutherford Day for the 
purpose of making transactions involving Mr. Day's account with that 
firm, The Court specifically instructed the jury that the false pretense 
in these counts was the representation by the defendant that he was Day: 

[ COURT]: Now, of course, for a person to represent that he 


is someone else than who he is constitutes a false pretense. 
(JA.99) 


No further clarifying instruction was given as to the law of agency. 


The defense raised by the defendant to this charge of false pretenses 
was that the defendant was Mr. Day's agent in making the stock transactions. 
(JA 68, 71) It is a general and basic rule of the law of agency that an agent 
to be within the scope of his employment his conduct must be of the same 
general nature as that authorized or incidental to the conduct authorized. 
Restat. Law of Agency, Section 229(1). Careful scrutiny must, therefore, 
be made of the evidence covering these three counts in regard to the ques- 
tion of agency, and what kind existed. 


First and foremost, Day, the complaining witness, testified that he 
had asked the Defendant, Kelly, to assist him in handling his, Mr. Day's, 
stock because of Mr. Kelly's knowledge of and feel for the market and 
stock transactions. (JA 75) In other words, Mr. Kelly was hired by the 
complaining witness to manage a joint portfolio of stock. The defendant, 
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thus, had at least a general agency to deal in the complaining witness’ 
stock, that is, an agency involving a series of transactions. Restat. 


Agency, §3(1) 


From here, the evidence proceeded to show that Mr, Day covered 


his agent with all the indicia of this agency; he informed the Defendant 
Kelly of his types of account with Jones, Kreeger and Hewitt; he allowed 

the Defendant use of his private phone; he allowed the Defendant to open 

or forward his mail and to perform general secretarial tasks in his ab- 
sence. There is no way in which the Defendant Kelly could possibly have 
known the details of Mr. Day's accounts and their types with Jones, Kreeger 
unless he had been so informed by the complaining witness. (JA 72) 


When asked the direct question by the Government as to whether or 
not he had authorized the Defendant Kelly to purchase the specific stock, 
Thunderbolt Oil Corporation, in his name the witness Day answered that 
he had not given Mr. Kelly direct authorization to deal in this stock. 


BY MR. SMITHSON: 


Q. Did you authorize the defendant, H. Neil Kelly, to 
purchase such stock for you, the Thunderbolt Oil Corpora- 
tion stock in your name? 


[MR. DAY]: A. No, sir, not directly. 


Q. Did you indirectly authorize him to purchase 
Thunderbolt Oil Corporation stock? 


A. May I explain the situation? 
MR, LYMAN: Objection, Your Honor. 


THE COURT: Oh, no, no. If the witness feels that a 
yes, or no, answer would not be accurate, he has a right to 
answer in his own way. 


MR. SMITHSON: All right, Your Honor. 


THE WITNESS: Mr. Kelly came into my office not 
only to rent a desk from me but also to help me in plac- 
ing some sales of some over-the-counter stocks which 
were not Thunderbolt Oil and were not the other stock in- 
volved in this particular action, Dominion Resources De- 
velopment Company. 

* * 
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THE COURT: Mr. Day, I think you are going a little. 
far afield of the question. The question is whether you 
authorized the defendant to buy the stock for you. 


MR. SMITHSON: That is correct, Your Honor. 
THE COURT: The Thunderbolt Oil Corporation. 
THE WITNESS: Yes, sir. My answer'was, if Your © 
Honor please, I did not do so directly. However, 1 did have 
him attempting to make some stock trades for me at the time. 
Not in this, however. And my understanding of my authoriza- 
tion did not extend to this particular transaction of which I was 
just questioned. (Emphasis added) (JA 69) 
Mr. Day did not give a simple answer in the negative but gave an answer 
which he wished to explain which left the implication that Mr. Kelly had 
some kind of authority to deal in this stock; and if an agent has general 
authority to handle his principal's stock he would not require specific 
authority to deal in any one stock but would, rather, require specific 
limitations on his dealings in a particular stock. At worst then, from 
the complaining witness' own words, there was a case of misunderstand- 
ing between the principal and agent rather than false personation. The 
Restatement of the law of Agency covers this type of ambiguity in its 
section 44 (... . ed.): 
If an authorization is ambiguous because of facts of which 
the agent has no notice, he has authority to act in accord- 
ance with what he reasonably believes to be the intent of | 
the principal although this is contrary to the principal's | 
intent, . . 
Comment a under this rule describes the rationale to be that the burden 
of reasonable mistakes which the agent makes in the interpretation of his 
authority must be borne by the principal. Certainly there is little doubt 
from Day's testimony that there was confusion and ambiguity as to the 
scope of the defendant's agency and authority. 


Consider, then, the next phase of these transactions. Jones, Kreeger 
and Hewitt ordered the stock credited to Mr. Day's account and then debited 


the account, reimbursing themselves. (JA 80-81) 
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[ MR. SMITHSON]: Q. And when this Thunderbolt 
transaction took place, it created a debt on your accounts 
of some $200, am I correct, sir? 


[MR. DAY]: A. That is correct. 


Q. And under your agreement with Mr. Day, in writ- 
ing, you made yourself whole immediately by taking some 
of his other securities, such as Foremost Dairies, for one, 
and put it in the margin account from which you were able 
to reimburse yourself? 


MR. SMITHSON: Your Honor, I stand for a point that 
I would like to be heard on at the bench, if I may. 


THE COURT: Iam going to allow this. But it is not 
a defense, nevertheless. 


MR, SMITHSON: All right. 


THE WITNESS: Mr. Lyman, it was not done on the 
strength of a written agreement. It was done on instruc- 
tions presumably received from Mr. Day. 


BY MR. LYMAN: 


Q. Isee. But if you received no instructions, you 
were authorized to use that margin account for that pur- 
pose? 


A. That is correct. 


Q. Now, as a result of your transaction with the 
Thunderbolt Oil, Jones, Kreeger did not suffer any loss, 
did it? 


A. None. (JA 80-81) 


This would certainly fall within the rule of agency law that where no 
funds are furnished to an agent to make purchases, he is clearly authorized 
to purchase on credit. Emerson v. Providence Hat Mfg. Co., 12 Mass. 237. 
Mr. Day thereupon proceeded to sue Jones, Kreeger and Hewitt on the 
ground that he had not made the transactions. Subsequently, the Defend- 
ant Kelly advised his principal that he had made the purchases on the 
principal's behalf. 
Q. What was the conversation you had with the defend- 
ant relative to those two stocks? 


A. He stated that he had made the purchases for me 
and on my behalf. 
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. In both instances? 
. That is correct, sir. 
. When was that, sir? 
A. That was on several occasions. (JA 71) 


The suit against Jones, Kreeger and Hewitt was also subsequently with- 


drawn, (Tr. 324) According to the complaining witness' own testimony 
he ratified the acts of this agent whom he had clothed with authority to 
deal with third persons. (JA 74) And even in the absence of ratification 
there is authority to the effect that Day would have been estopped to deny 
the agency and the transaction. Ward v. J. Samuels & Bros., 37 R.1. 438, 
93 A. 649. In that case also the principal claimed his agent was limited 
in his authority to bind him; the court however estopped him because past 
similar transactions: 

. There was testimony from which the jury might find 

that Mr. Solomon had authority to employ physicians to at- 

tend defendant's servants injured in its store; that for more 

than two years before the case of McHenry the plaintiff had 

attended a large number of the defendant's servants upon the 

call of Mr. Solomon without knowledge on the part of the plain- 

tiff of the limitation of Mr. Solomon's authority, which is now 

claimed; ; that in every case the plaintiff's charges | 

against the defendant had been paid either by the defendant 

itself or through its agency in such manner as to give no | 

notice to the plaintiff that defendant questioned its liability 

to him. 

This was a clear case of the rule of agency that when an agent makes 
contracts or performs acts of the general nature of his employment it is 
certainly within the power of the principal to ratify these acts. It was an 
error on the Court's part to exclude the issue of ratification (JA 74) and 


estoppel and to fail to make an instruction in this regard. 


Great stress is laid by the Government on the point of false persona- 
tion; as a matter of fact the whole element of a false pretense turns on this 
and the court so instructed that this was the false pretense charged. (Tr. 
522) However, it is not an uncommon occurrence in cases of agency for 
an agent to use only his principal's name. Deakin v. Underwood, 37 Minn. 
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98, 33 N.W. 318 (1887), uses this language: 


An agent authorized to sign the name of his principal effect- 

ually binds him by simply fixing to the instrument the name 

of his principal, as if it were his personal act. The partic- 

ular form of the execution is not material, if it be done in 

the name of the principal, and by one having authority in 

fact to execute the instrument. 

As a matter of fact even forgery of a principal's name (which would be 

the qualitative equivalent of the false personation charged here) can be 
ratified by the principal. Volandri v. Hlobil, 170 Cal. App. 2d 656, 339 

P, 2d 218 (1959). The court treated a forged note as ratified by the princi- 
pal by his later actions: 

The signature of defendant Hlobil on this note was unknown 

to the plaintiff, executed by T. O. Toon and not the defendant 

Hlobil. The $3,000 obtained by Toon from the plaintiff was 

used to pay various expenses in an attempted settlement of 

the infringement claim. 

It must also be noted that the defendant indicated his agency in ac- 
cepting delivery of the stock certificates by use of a time-honored form 
for indicating agency — "R. Day per N. K."" Is this the action of someone 
who has just obtained certificates by false personation? Certainly not. 
This was the action of one who considered himself to be an agent. If this 
were a case of personation, consistency would require that the defendant 
merely sign Day's name. Defendant was only following an agency pattern 
that can be considered normal in view of the type of agency involved, to 
assist in his principal's stock transactions. This rule is also spelled out 
in the case of Hall v. Paine, 224 Mass. 62, 112 N.E. 155 (1916), also involv- 
ing stock transactions: 

Doubtless, when one employes another to trade for him 

in a particular market, he impliedly authorizes the deal- 

ings to be conducted according to the established usages 

of the particular market, whether he knows them or not. 

It was not a substantial departure from the defendant's authority to 
handie Day’s stocks to use his principal's name in trading them; he certainly . 


could not have carried out his agency in his own name without making the 
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purchases himself, Oelrichs v. Ford, 23 How. (U.S.) 49, 16 L. Ed. 534. 
And then to receive the stocks by indicating agency was the next consistent 
step. This factual pattern was very similar to that in Jeffron v. Pollard, 
11 S.W. 165 (1889): | 


The defendant was then placed on the stand by plaintiff, 
and testified that he signed the contract "as it purported, 
'J. W. Fry, per Heffron,’ but that he signed it as the agent 
of Fry, and not for himself, and that he had no personal 
interest in it. 

* * * 
We understand the law to be that when a party for the pur- 
pose of transacting business adopts an assumed name, 
whether it be fictitious or the name of another, he is bound 
by the contract made in that name. . . In the present case, 
also, the name is not a fictitious one. It is the name of a 
real person. But the contract purports to bind him alone, 
and upon its face is inconsistent with the idea that the defend- 
ant in signing it may have intended to use it for his own busi- 
ness name. His signature as agent clearly negatives the 
conclusion that any such construction was intended to be 
put upon it. 


Compare Martin v. Hemphill, 237 S.W. 550 (Tex. 1922). 


From the standpoint of the elements of false pretenses, there are 
then patently absent a number of the elements. Misunderstandings by an 


agent as to his scope of employment and his activities in this regard are 


not false pretenses or else every agent acting on mistaken authority would 
be perpretrating false pretenses. Particularly in stocks, an agent would 
naturally buy in his principal's name — or be held liable personally. In 
addition, there was also no element of loss or detriment to either the com- 
plaining witness J. Rutherford Day or any of the other parties involved. 


There was, therefore, no crime of false pretense commited. If 
anything, this was perhaps again a crude case of an attempted wash sale 
or a match bid transaction as described previously. This is a question 
for consideration under the applicable Securities and Exchange Act and 
the regulation thereunder rather than the crime of false pretenses. 
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Certainly the testimony of the Government's own key witness put the 
question of agency squarely into the case. Once in, the implications of it 
on the commission of crime should have been considered. In this case 
the question of authority is one of fact for the jury and not of law for the 
court. Held v. Walker, 25 App. D.C. 486. Yet not only was there no 
instruction on the law of agency, there was not even mention of it by the 
court. This issue changed completely the complexion of the Government's 


case. 


In view of the fact that the agent had at least apparent authority to 
deal in Day’s account, embezzlement by an agent, 22-1202 of the D.C. 
Code, or larceny after trust, section 22-2203, were the appropriate counts 
for consideration if the Government really felt the defendant was convert- 
ing his principal's stock to his own use. This would be based on the fact 
that the defendant came into possession of them in view of his role as agent 
of Day as brought out by the Government's own witness, Day. Larceny, 
however, was one of the counts dropped by the Governme nt in its election; 
no count of embezzlement was ever included. 


The testimony of Day in raising the issue of agency had the effect of 
rendering the indictment defective in regard to false pretenses. A verdict 
should have been directed on these counts in view of the rule that a convic- 


tion should not rest on an equivocal issue, McFarland v. United States, 58 
U.S. App. D.C. 19, 174 F. 2d 538. If a serious case could be made out for 
the defendant's converting the stock obtained in his agency capacity, then 


such counts should have been included in the indictment. 


Confusion in regard to these related crimes is not uncommon since 
the distinctions are close ones. Talbert v. United States, 42 App. D.C. 1, 
cert. den. 234 U.S. 762. But this is even more reason for exact framing 
of indictments and appropriate instructions to prevent confusion that can- 
not help but hamper the cause of justice. Dobbins v. United States, 157 F. 2d 
257 (1946), cert. den. 329 U.S. 734. 
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The following arguments concern the transactions covered by 
Count II of the indictment. In that they are concerned with irregularities 
in the presentation of evidence, as distinguished from the previous two 


arguments of a substantive nature, they should be described as procedural. 


Their effect, however, was of a substantive nature in that they were vital 
to the proving of that part of the Government's case which required the 
establishment of a relationship between the defendant anda previous 
defendant, James A. Gregory. 


ARGUMENT 3 
TESTIMONY OF MARSHALL |. STEWART IMPROPERLY ADMITTED ; 


Marshall I, Stewart, a lawyer admitted to practice in the District 
of Columbia, was called by the Government to give testimony against the 
defendant, H. Neil Kelly. At the outset of this testimony objection was 
made by counsel on behalf of the defendant on the basis of the lawyer client 
privilege. The basis for this objection was the fact that Marshall I, Stew- 
art was an attorney for the defendant and had been an attorney for some 
years preceding. It was obvious from the Government's position that it 
relied heavily on the testimony of Marshall I Stewart to establish a re- 
lationship between the defendant and a previous defendant in the same 
transaction who had pled guilty to the crime of false pretenses. | United 
States v. Gregory, Crim. No. 1047-59, U.S. District Court for the District 
of Columbia. It was also brought out that this same Marshall I. Stewart 
had acted as attorney for the previous defendant, James A. Gregory, and 
was still representing this defendant in the current trial. This defendant, 
James Gregory, when later called as a Government witness in the present 
case, availed himself of the privilege against self-incrimination. 


When this issue of privilege was raised by the defense it devolved 
on the Court to conduct a preliminary inquiry in order to rebut the presump- 
tion of privilege, Steiner v. United States, 134 F. 2nd 931 Cir. S. (1943). 
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The existence of that relationship is a question of fact 
to be inquired into by the court preliminary to the admis- 
sion or rejection of the proferred testimony. 


This inquiry was conducted by the Court out of hearing of the jury. 
Basically, the Court proceeded to hear what Marshall I. Stewart's testi- 
mony would be instead of proceeding to inquire into the nature of the 


lawyer-client relationship between Marshall I, Stewart and the defend- 

ant. (JA 39-43) Inthe course of this inquiry Stewart testified that he 

was attorney for the defendant in clearing up the defendant's obligations 
and that he had generally been an attorney for Kelly for a number of years. 


THE COURT: Were you attorney for Mr. Kelly? 


THE WITNESS | MARSHALL STEWART]: I was 
attorney for Mr. Kelly in clearing up some of his obliga- 
tions. 


THE COURT: Was anybody present at this conver- 
sation besides you and Mr. Kelly? 


THE WITNESS: No, sir. 


THE COURT: I think that objection is well founded, 
is it not? 


MR. SMITHSON: Ido not, Your Honor. 
* * * 


(AT THE BENCH) 
* * * 

MR. SMITHSON: It is admissible, your Honor, be- 
cause it's purely an administrative act on the part of the 
attorney. It has nothing to do with the nature of the checks. 
It has only to do with getting them cashed because he had 
to have someone who knew him. (Tr. 233-234) 


BY MR, LYMAN: 


Q. Well, sir, were you representing Neil Kelly 
after the conclusion of the litigation involving Thunder - 
bolt Oil in May of 1959? 


A. Yes, sir, I was representing him in one capacity, 
yes, sir. 


Q. Well, in October of 1959, when you obtained this 
receipt from Mr. Kelly, were you, in fact, representing 
him under any general or specific agency? 
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A. Yes, I was representing him in the same capacity 
(JA 54-57) 

Thus the basic question of the lawyer - -client privilege was called into 
question; and yet the very key question, and most pertinent question, 

was not asked, namely: Had this witness, Marshall I Stewart, represented 
the defendant in any manner, civily or criminally, in regard to the trans- 
actions contained in the indictment. This question still remains unanswered 
although there are indicia in the trial such as the release from the defend- 
ant to Stewart, Government's Exhibit No. 19, and the questioning in regard 
to repayment made to the complaining witness Stanford. And yet these 
were the very subject matter of the representation for which Stewart had 
been employed, namely, clearing up the defendant's obligations. 


And the testimony itself seems to bear this out. Certainly the 
witness Stewart could not have reached the conclusions in regard to the 
defendant on which he testified unless he were an attorney clearing up 
the defendant's obligations, a co-conspirator or an innocent third party. 
Also, in addition to representing the defendant, this same witness was 
representing a man who had previously pled guilty involving the, same 
transactions but when called on in this trial had availed himself’ ‘of the 
protection of the Fifth Amendment against self-incrimination. And yet 
the attorney was allowed to testify extensively in regard to these trans- 
actions. At best this was the use of tainted testimony in the presentation 
of the Government's case. This testimony was not properly admitted, or 
on the other hand, further inquiry should have been made into this witness’ 
representation of the defendant. | 


Even in the fraud or crime exception to the lawyer-client privilege, 


more is required to allow the piercing of the privilege. The modern rule 
seems to be that a prima facie case must be established against a person 

apart from the disputed testimony before assault can be made on the 
privilege. The case of S Securities & Exchange Commission v. Harrison, 
80 F. Supp. 226 (D.D.C. 1948), described the application of this: ‘rule thus 
in a stock case: 
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It is insisted that inferences should be drawn from the evi- 

dence that Eaton, through the defendants and others, inspired 

and induced the filing of the Masterson suit. . . . In any event, 

I do not consider the circumstances here proved to be such 

without more, as to reasonably justify a verdict of wrongdoing 

which could be sustained, and I, therefore, must conclude that 

the requisite prima facia showing of fraud to pierce the at- 

torney-client privilege and relieve the communications here 

sought to be disclosed from immunity has not been made. 
Similarly here no case had been established prior to the testimony of the 
witness Stewart, and without him very likely the Government's theory of 
wrongdoing would have fallen of its own weight. The Government's case 
picked up impetus by linking the defendant to the previous defendant 


Gregory. 


As to the substance of Stewart's testimony as only being in regard 
to administrative acts the difference between legal and nonlegal advice 
is a difficult one to determine. However, the rule is well established that 
the privilege attached where legal advice of any kind is sought and pro- 


tection is given to material disclosed for any legal purpose. Alexander v. 


United States, 138 U.S. 353 (1891). The tendency seems to be a bad one to 
permit the Government to establish crucial parts of their case by the use 

of the defendant's own attorney. The testimony here took on more than the 
simple aura of the description of administrative acts; it brought out knowl- 


edge that could only be gained in a highly confidential capacity. 


ARGUMENT 4 


GOVERNMENT'S EXHIBIT #4 IMPROPERLY ADMITTED 


Government's Exhibit #4 was undoubtedly a key Government docu- 
ment in relating the defendant Kelly to a previous defendant James A. 
Gregory. This document was a chronological file copy belonging to Stan- 
ford Corporation indicating that it had sold Commodity Holding Corporation 
stock to one James A. Gregory as of May 27, 1959. This document was 
part of the books and records of Stanford Corporation and was brought into 
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Court pursuant to a subpoena duces tecum issued by the Government to 
George Stanford as President of Stanford Corporation. 
Q. And did you bring that and other records, sir, 
pursuant to a subpoena, to the court ? 
[ GEORGE STANFORD] A. Yes, I did. 


Q. And these are the records of your company, is 
that correct? 


A. That's correct. 


Q. And did you normally maintain such records on 
customers? 


A. On every customer there has been a record kept. 


* * * 


Q. All right, sir. I show you Government Exhibit 4. 
What is that ? 


A. That is the same type of a confirmation, but this 

is a different transaction, which is 500 shares of Commodity 

Holding Corporation stock at $7 a share in the amount of 

$3,400. (JA 1-8) 
This document was admitted into evidence through George Stanford under 
the shopbook rule. At that stage it merely indicated that Stanford's sales 
showed that it had a transaction in Commodity Holding Company Stock with 
one James A. Gregory. 


Later on this same document miraculously appears again in the 
testimony of one William Hull who was unidentified as a witness but who 
testified that he had found this Stanford document on the person of defend- 
ant 3,000 miles away in Los Angeles over a year later. 


BY MR. SMITHSON: 


Q. I show you, Mr, Hull, Exhibit 4 which is a con- 
firmation copy of a sale of Commodity Holding Corporation 
stock, in the number of 500 shares to James A. Gregory at 
1520 Kanawha Street, Adelphi, Maryland, by the Stanford 
Corporation. Have you seen that before ? 


[OFFICER HULL] A. Ihave. 
Q. Who had it when you saw it? 


A. It was in the possession of Mr. Kelly's property, | 
which I had in my possession. (JA 65) 
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This witness was later identified by the Government as a police officer 
from Los Angeles. There is an apparent documentary conflict here in 
regard to a key document which the evidence leaves completely unresolved. 


Was this document really part of the books and records of Stanford 
Corporation, or was it found in Los Angeles? If Stanford Corporation 
presented it as part of its books and records, would the witness William 
Hull locate this document 3,000 miles away on the person of the defendant ? 
If the document had been so found would it not have been retained by the 
prosecutor's office so as to obviate the necessity of having the document 
brought in by a subpoena duces tecum? In regard to a document so vital 


and related to such vital witnesses such a conflict should not be left to 


stand. In view of the fact that it was brought into Court pursuant toa 
subpoena directed to Stanford Corp. there is raised a serious doubt as 
to whether or not the witness Hull actually did find this document on the 
person of the defendant Kelly — so vital to the establishing of the theory 
of the Government's case requiring connection of the defendant to James 
A. Gregory to sustain the burden of showing him as aidor and abettor of 
Gregory's actions. 
Then we get to this final culmination to really tie it 

up. What occurs when Mr. Hull meets the defendant in Los 

Angeles? He sees in the defendant's possession two docu- 

ments. These documents ladies and gentlemen, are, one, a 

copy of a confirmation or whatever you want to call it, of a 


transaction from Investment Bankers of America to the per- 
son Harold A. Barkley. (JA 92) 


CONCLUSION 


Therefore, it is respectfully requested that the conviction be 
reversed as to all four counts. 


Respectfully submitted, 


JOHN L. INGOLDSBY, JR. 
PATRICK J. HEAD 
JOHN J. NEALON 
201 World Center Building 
Washington 6, D. C. 
Attorneys for Appellant 
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APPRAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted in nine counts for violations of D.C. 
Code § 22-1301 (false pretenses), D.C. Code § 22-2201 (grand 
larceny), 18 U.S.C. § 1341 (mail fraud), 18 USC. § 1342 (use 
of assumed name), 18 U.S.C. § 1343 (fraud by wire), and 18 
US.C. § 1702 (obstruction of correspondence), arising out of 
four separate stock transactions. (Indictment filed December 
7, 1960.) He pleaded not guilty (J.A. 3) and, after denial of 
his motion to dismiss the indictment (J.A. 6), went to trial 
before a jury. At the close of its case, the Government elected 
to submit only the four false pretense counts (Counts II, IV, 
VIII and IX. (Tr. 422-425.) The trial judge appropriately 
charged on the issue of value (J.A. 101-102), and by the form 
of its verdict the jury found appellant guilty on each of 
Counts II, IV, VIII and IX of false pretenses involving prop- 


2 an earlier indictment had been dismissed on motion of the Government. 
q) 
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erty valued at $100 or more. (J.A. 102.) By judgment and 
commitment filed April 24, 1961, appellant was adjudged guilty 
as charged and committed for sentences of one to three years 
on each count, the sentences to run concurrently. (J.A. 128.) 
Notice of appeal had already been filed on April 21 (J.A. 129), 
following denial of appellant’s renewed post-verdict motion for 
judgment of acquittal (J.A. 103) on the sole ground of insuffi- 
ciency of the evidence, a motion originally made and denied at 
the close of the Government’s case (Tr. 425-454) and earlier 
renewed and denied at the close of appellant’s (J.A. 91). 

Although four distinct transactions are involved in the four 
counts on which appellant was convicted, they fall into two 
basic patterns. One, referred to hereafter as the Stanford 
Corporation transaction, is the basis for, Count II of the in- 
dictment. It concerns 500 shares of Commodity Holding 
Corporation stock. The other three, denominated the Jones- 
Kreeger transactions, are similar in form. Involving, respec- 
tively, 100,000 shares of Thunderbolt Oil Corporation stock, 
1000 shares of Dominion Resources Development Corporation 
Stock, and 900 shares of Dominion Resources Development. 
Corporation stock, they underlie Counts IV, VIII and IX in 
that order. 


Count I: The Stanford Corporation transaction 


Count II charges in essence that appellant, with intent to 
defraud, on or about June 1, 1959, caused to be made to George 
W. Stanford [president of the Stanford Corporation] the 
knowing false representation that a $3500 check drawn by 
one James A. Gregory on the Citizens Bank of Takoma Park 
was a good check covered by sufficient funds; that this was 
false; that appellant knew it was false; that Stanford, be- 
lieving it true and relying on it, delivered to appellant property 
of Stanford Corporation of a value in excess of $100. (J.A. 
1-2.) The Government’s theory respecting this charge was 
that appellant and Gregory, acting in concert, gave Stanford 
a worthless check (this worthless check constituting the false 
pretense under D.C. Code § 22-1301) in consideration for 500 
shares of Commodity Holding Corporation stock which they 
themselves had previously induced Stanford to buy for $3125. 
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The whole scheme to defraud is relatively complex, but may 
be reduced to eight fundamental steps, as follows: 

Step 1: Appellant or Gregory, using the fictitious name 
Harold A. Barkley, phoned Investment Bankers of America, 
a stockbrokerage concern, and arranged that Investment Bank- 
ers offer for sale, for Barkley’s account, 500 shares of Com- 
modity Holding Corporation. Investment Bankers listed the 
stock at Barkley’s offer price, $6.50 a share, in the “pink 
sheets,” a daily brokers’ circulation? Step 2: Gregory, in his 
own name, phoned Stanford Corporation, also a stock broker, 
and asked that Stanford Corporation purchase 500 or 1000 
shares of Commodity Holding Corporation stock for Gregory’s 
account at up to $8 a share. Step 3: Stanford Corporation 
purchased Barkley’s 500 shares of Commodity Holding through 
Investment Bankers at about $6.25 a share, a total of $3125. 
In this transaction, Stanford Corporation purchased as a prin- 
cipal for resale to its customer Gregory. Step 4: Investment 
Bankers transmitted the proceeds of sale to the fictitious Bark- 
ley, actually appellant. Step 6: Appellant, in his own name, 
wrote a check payable to Gregory for $3765. This was drawn 
on a balance of $22.18 in appellant’s account at the Bank of 
Bethesda. Step 6: Gregory deposited this check in his own 
account at the Citizens Bank of Takoma Park. The deposit 
caused Gregory’s account, which was actually overdrawn, to 
show an apparent balance of about $3700. Step 7: Gregory 
wrote a $3500 check payable to Stanford Corporation against 
his Citizens Bank account. He transmitted this check to Stan- 
ford and the latter, relying on its soundness, mailed the 500 
shares of Commodity Holding Corporation stock to Gregory. 
Step 8: Gregory stopped payment on the $3500 check. He 
and appellant now had both the stock and the proceeds of 
its sale by “Barkley” through Investment Bankers to Stanford 
Corporation. 

2The “pink sheets” are published every business. day by the National 
Quotations Bureau. (Tr. 94-95.) They list the bid and offer prices for 
such over the counter securities as are currently sought or offered by the 
Bureau’s member brokers. (Tr. 95-96, 111.) There is no daily publication 
which lists the actual consummated-sale prices for over the counter securi- 
ties (Tr. 112) ; such prices can only be learned by reference to a monthly 
publication, the “Stock Summary,” available a considerable period after 


the sales whoee prices it lista are closed (Tr. 118). 
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" ‘The evidence relating to Count II may be most easily re- 
sumed with reference to these eight connected steps. It 
should be noted at the outset that appellant offered no evi- 
dence at his trial and that the Government’s evidence, testi- 
monial and documentary, -is not challenged in any material 
regard. The parties are at issue, as to facts, only with respect 
to the inferences which the trial judge might permissibly allow 
the jury to draw from the Government’s evidence. Particu- 
larly, appellant contests the sufficiency of the evidence to sup- 
port a jury finding (1) that appellant participated with 
Gregory in the scheme to defraud Stanford Corporation,’ and 
(2) that Stanford Corporation was defrauded. 

Step 1: Mr. Tony Pittman, an employee of Investment 
Bankers of America during May 1959 (Tr. 155), was con- 
tacted at that period by a customer ed Harold A. Barkley 
(J.A. 27). Pittman never met Barkley; all their dealings 
were by phone (J.A. 28). Barkley gave Pittman (for In- 
vestment Bankers) 500 shares of Commodity Holding Cor- 
poration stock (Tr. 156) for sale at $6.50 per share (J.A. 28), 
delivering the stock certificate to Investment Bankers (Gov- 
ernment Exhibits Nos. 10, 11, Tr. 158).* Investment Bankers 
listed the stock in the pink sheets published May 22 and May 
25 at an offer price of $6.50. (J.A. 28, Government Exhibits 
Nos. 6-A, 6-B, Tr. 67-69.) * 

Step 2: On May 15, 1959, Gregory had opened an account 
with Stanford Corporation by purchasing from Stanford 100 
shares of Macinar stock. (Tr. 71-72, 136-137, Government 

* Gregory was separately prosecuted and pleaded guilty to an indictment 
substantially similar to Count II of the present indictment. (This is 
offered, of course, only for the information of the Court and to aid it in 
following this rather complicated proceeding without a sense of loose ends 
dangling. It has no bearing on appellant’s guilt.) Gregory and appellant 
were not jointly indicted due to delay in apprehending the latter. 

“Pittman testified that the certificate was brought into the office by some- 
one; Pittman did not know by whom (Tr. 158). 

® Investment Bankers caused the stock to be listed for sale in the name 
of Mutual Funds of America, by arrangement with Mr. Frank Batten of 
Mutual Funds. (J-A. 28, Tr. 150-152) For purposes of simplification this 
unimportant detail will hereafter be ignored, and the transactions between 
‘the Stanford Corporation and Investment Bankers discussed without men- 
tion of the intervention of Mutual Funds. 
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Exhibits Nos. 2, 3.) ° On May 22 or May 25, 1959, Gregory 
spoke by phone with Mr. J. B. McGann of Stanford Corpora- 
tion and placed an order that Stanford Corporation purchase 
for his account 500 or 1000 shares of Commodity Holding at 
up to $8 a-share. (J.A. 26, corroborated by J.A. 10, 16, 21.) 
Stanford Corporation looked in the pink sheets to ascertain 
whether the stock was listed for sale and could not find it 
listed on that date. (J.A. 27, corroborated by J.A. 10.) Me- 
Gann then checked backdate stock summary listings and 
found that Commodity Holding had at one time sold for 10 
centsa share. (J.A. 27, corroborated by J.A. 17.) On the same 
day McGann conveyed this information to Gregory, asking 
if Gregory were sure that he had the right stock. (J.A. 27.) 
Gregory insisted that he did and that he wanted to buy it from 
$8 down; he said that it would definitely be more than 10 
cents; he spoke “about different contracts coming up”; 
he told McGann to look in the pink sheets. (Tr. 143-144, 
J.A. 27.) 

Step 3: The next day, Stanford Corporation did find Com- 
modity Holding Corporation stock listed in the pink sheets. 
(J.A. 10, 16.) Tracing this listing to Mr. Pittman of Invest- 
ment Bankers (J.A. 10), Stanford Corporation bought the 500 
Barkley shares at approxmately $6.25 per share, a total of 
$3125. (J.A. 11, Tr. 79, 81, Government Exhibit No. 8.) In- 
vestment Bankers delivered the shares to Stanford Corporation. 
(Tr. 168.) In this transaction, May 25, 1959, Stanford Cor- 
poration bought asa principal, but for Gregory’s account. (J.A. 
11, 20, Tr. 74). Either shortly before or shortly after the pur- 
chase from Investment Bankers, or on both occasions,” Mr. 


“As corroborating appellant’s connection with Gregory in matters con- 
cerning stocks, the Government showed that the same 100-share certificate 
of Macinar (Government Exhibit No. 7) which Gregory purchased from 
Stanford in May, 1959 (Tr. 71-72) was in appellant’s hands in October, 
1959. At that time appellant posted the certificate, endorsed by Gregory 
so as to make it negotiable, as collateral for a $75 loan from Landrum Allen 
to appellant. (Tr. 286-288 and Government Exhibit No. 21.) 

* Stanford’s testimony leaves unclear whether he spoke once or twice 
by phone with the president to Commodity Holding Corporation respecting 
the value of Commodity Holding stock. Probably the most plausible read- 
ing of the record is that there were two such conversations, each followed 
by a conversation between Stanford and Gregory. (See Tr. 128 and J.A. 
18-19; J.A. 25, Tr. 78, 84-85 and J.A. 22.) If this is so, Gregory twice 
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George W. Stanford of Stanford Corporation telephoned the 
president of Commodity Holding Corporation to inquire re- 
garding the value of Commodity Holding Stock. (J-A. 18, 24.) 
He was told that the stock was worth only pennies and that 
there were no Government contracts anticipated which would 
boost its value. (J.A. 18, 24.)* He then telephoned Gregory 
and informed him that Commodity Holding could be bought 
very cheap (J.A. 19), that he, Stanford, could get as much as 
he wanted to buy at 10 cents a share (J.A. 22). Gregory re- 
plied that Gregory knew better, that Gregory was in the Gov- 
ernment and had inside information, that the stock was going 
to be worth millions of dollars. (J.A. 22-24.) - 

Step 4: The proceeds in Investment Bankers’ hands of the 
sale of the 500 Commodity Holding shares to Stanford Cor- 
poration were represented by three numbered checks (Gov- 
ernment Exhibits Nos. 12-A, 12-B, 12-C) drawn by Invest- 
ment Bankers payable to Barkley. (Tr. 161-166, and com- 
pare the check numbers on Government Exhibit No. 10, In- 
vestment Bankers’ ledger sheet for the customer Barkley, with 


represented to Stanford that, by virtue of inside information, Gregory knew 
that Commodity Holding values were going up—once before and once after 
Stanfard’s purchase of the 500 shares from Investment Bankers. (J.A. 22, 
24.) This however, is unimportant (as is the fact, stressed by appellant in 
his brief (Br. 18), that on one occasion Stanford tried to purchase for his 
own account from the president of Commodity Holding Corporation 2000 
shares of Commodity Holding at 10 cents per share (J.A. 14-15, 22-23), a 
purchase which was never consummated (J.A. 23, Tr. 128)). Appellee does 
not seek to rest appellant’s conviction on the false pretense by Gregory 
to Stanford that Commodity Holding was worth “millions.” Stanford 
never believed that representation. (J.A. 22.) Appellant’s conviction is 
supportable solely on the jury’s finding that he was guilty of the entirely 
distinct false pretense for which he was in fact indicted: the false pre- 
tense (in the form of a worthless check) that Gregory had funds in Citizens 
Bank which he did not have. This was the pretense on which Stanford 
did rely. (J.A 22, Tr. 86.) Since Gregory’s representations respecting Com- 
modity Holding’s value are equally pertinent, as an aspect of the total 
scheme to defraud, whether made before or after Stanford's purchase of the 
600 shares and whether or not relied on by Stanford, it suffices for present 
purposes to establish that those representations were made on at least one 
occasion. 

*This testimony was elicited by appellant’s trial counsel on cross ex- 
amination of the witness Stanford and later amplified by the witness’s 
responses to questions by the court. 
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the numbers on the three checks, Government Exhibits Nos. 
12-A, 12-B, 12-C.) These three checks were picked up at 
Investment Bankers’ office by a messenger. (J.A. 28-29.) 
Shortly thereafter® they appeared in appellant’s possession 
when, on three dates in June, 1959, appellant sought the aid 
of the witness Marshall Stewart in having them cashed. 
(J.A. 46-48.) Stewart testified that at the time he saw the 
checks they were already endorsed in Barkley’s name (J.A. 
46); that Stewart asked appellant to endorse them but appel- 
lant refused to do so (ibid.); that nevertheless Stewart en- 
dorsed two of the checks and had them cashed at the Occiden- 
tal Restaurant (ibid., corroborated by the testimony of Mr. 
Daniel Price of the Occidental Restaurant as to Government 
Exhibit No. 12-B, Tr. 280, and in part as to 12-A, Tr. 279); 
and that Stewart permitted appellant to deposit the third 
check in a bank account of Stewart’s, giving appellant cash 
for the amount (J.A. 47). Strongly supporting the Govern- 
ment’s theory that appellant was in fact the fictitious Bark- 
ley ”° is also the testimony of the witness William Hull, who 
saw appellant in Los Angeles, California in August 1960. 
(J.A. 63-64.) Hull testified that appellant had in his posses- 
sion at that time two documents: one a copy of a confirmation 
of sale of 500 shares of Commodity Holding by Stanford Cor- 
poration to Gregory (Government Exhibit No. 4, J.A. 65); the 
other a salesman’s copy made out to Harold A. Barkley by In- 


° Phe three checks are dated June 3, June 5 and June 8, They are en- 
dorsed by Riggs National Bank, respectively, on June 3, June 9, and June 1. 
J.A. 112 erroneously prints “July 8” in place of June 3 on the Riggs 
endorsement of Exhibit No. 12-A. 

» «A connection between Barkley and Gregory was further established by 
documents identified by the witness Daniel W. Summerford, manager of the 
Carillon House, an apartment at 2500 Wisconsin Avenue NW. (Tr. 175- 
176.) This was Barkley’s address as it was known to Investment Bankers. 
(Government Exhibit No. 10.) A registration card for the apartment house 
evidenced that one Harold A. Barkley had occupied a furnished efficiency, 
Room 551, at the Carillon House. (Tr. 176-177, Government Exhibit No. 
18-A.) A local telephone slip showed a call from Room 551 (Tr. 182-184, 
Government Exhibit No. 13-C) to the number identified as that of Gregory’s 
home (J.A. 36-87), a number at which McGann of Stanford Corporation 
had also been able to reach Gregory (Tr. 145.) Additionally, as showing 
connection between appellant and Gregory, Gregory's wife testified to hav- 
ing once seen appellant at the Gregory home. (J.A. 30-81.) 
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vestment Bankers for 500 shares of Commodity Holding of a 
value of $3,057, dated May 25, 1959. (J.A. 65-66.) * 

Steps 6 and 6: Appellant, in his own name, wrote a check 
for $3765 on his account in the Bank of Bethesda (Govern- 
ment Exhibit No. 17-B) which was deposited by Gregory on 
June 1, 1959 in Gregory’s account at the Citizens Bank of , 
Tacoma Park (Government Exhibits Nos. 16-A, 16-E). (The 
Gregory account had been opened less than two weeks before, 
on May 19, 1959. (Government Exhibits Nos. 15, 16—D, 
J.A. 32.)) At the time of Gregory’s deposit, appellant’s $3765 
check was drawn against a balance of $22.18 in the Bank of 
Bethesda account. (Government Exhibit No. 17-B.) At 
the same time, Gregory’s Citizens Bank account was overdrawn 
by about $30. (J.A. 36, Government Exhibit No. 16-A.) 
Thus, appellant’s worthless check put a sham balance of ap- 
proximately $3700 in Gregory’s account on June 1. (Ibid., 
Ty. 215, 216.) Appellant’s check on the Bank of Bethesda 
was later dishonored and Gregory’s account debited for the 
amount. (J.A. 36, Tr. 200.) 

Step 7: Against this sham balance of $3700, concealing an 
actual deficit of more than $60, Gregory on June 1, 1959, drew a 
$3500 check on Citizens Bank payable to Stanford Corpora- 
tion. (Government Exhibit No. 9.) This he transmitted to 
Stanford Corporation in payment for the 500 shares of Com- 
modity Holding Corporation stock which Stanford Corporation 
had purchased at his order. (J.A. 13.)” Stanford deposited 
the check, waited several days until it was believed the check 
had cleared, then mailed the 500 shares to Gregory. (Ibid., 
J.A. 22, Tr. 86-88.) 

Step 8: On June 3, 1959, Gregory stopped payment on the 
$3500 check. (J.A. 35, Government Exhibits Nos. 9, 16-J.) 
The check was returned unpaid to Stanford Corporation the 
day following its mailing of the 500 shares to Gregory. (JA. 


2The figure of $3,057 tallies with the credit balance shown on Invest- 
ment Bankers’ ledger sheet for Barkley, and the date May 25, 1959 with the 
@ate on which Barkley is credited with that sum. (Government. Exhibit 
No. 10.) 

» Following Stanford Corporation’s parchase of the stock from Invest- 
ment Bankers on May 25, Stanford had resold: to Gregory on trade date of 
May 27, for settlement Jane 2 (J-A. 10; 18, Government Exhibit No. 2.) 
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13, Tr. 87.) Thereafter, Stanford Corporation tried to recover 
the stock from Gregory but without success. (J.A. 21.) 
‘The foregoing briefly summarizes the evidence which sup- 
ports appellant’s conviction on Count II. For purposes of 
discussion of appellant’s charges of trial error relating to this 
count, two additional sets of circumstances may conveniently 
be set forth at this point. These relate, respectively, to Gov- 
ernment Exhibit No. 4, whose admissibility appellant chal- 
lenges, ‘and to the testimony of Marshall Stewart, in connection 
with which appellant contends his claim of attorney-client 
privilege was erroneously denied. 
Government Exhibit No. 4.—The document which is Gov- 
ernment Exhibit No. 4 is a carbon copy of a confirmation 
receipt relating to Gregory’s purchase from Stanford Corpo- 
ration of the 500 Commodity Holding shares for a total of 
$3500 on May 27, 1959, with settlement date June 2, 1959. 
It was identified as part of the record kept by Stanford Corpo- 
ration in the regular course of business (J.A. 7-8), and, as 
such, was produced by George W. Stanford pursuant to sub- 
poena duces tecum and admitted under the Federal Shop Book 
Rule without objection by appellant’s trial counsel (J.A. 17 ). 
Later in the course of trial the Government witness Hull testi- 
fied that he had seen Exhibit No. 4 in the possession of appel- 
lant in Los Angeles in August, 1960. (J.A. 64-65.) His 
testimony left unclear whether he meant that he had seen 
‘ the carbon of the confirmation receipt—Government Exhibit 
No. 4 itself—or the original of the receipt. Appellant’s trial 
counsel did not cross-examine the witness. (J.A. 66.) Nor 
did he move at any time to strike the document or request an 
instruction limiting its use. Appellant’s first attack on Ex- 
hibit No. 4 came in his Statement of Points on this appeal. 
The testimony of Marshall Stewart—Marshall Stewart, 
sworn a8 & witness for the Government, testified that he was 
an attorney, that he knew appellant (whom he identified), 
that he had known appellant between May and July 1959. 
(J.A. 37.) He was shown Government Exhibits Nos. 12-A, 
12-B and 12-C, the three checks by which Investment Bankers 
transferred to “Harold A. Barkley” the proceeds of the sale of 
“Barkley’s” Commodity Holding shares to Stanford, and he 
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testified without objection (objection being interposed, then 
withdrawn) that he had seen the first two of those checks in 
appellant’s possession in June 1959. (J.A. 38, Tr. 282, 233.) 
He was then asked whether he hed had any conversation with 
appellant concerning the checks. Council for appellant ob- 
jected on the ground of privilege. The Court inquired whether 
the witness was attorney for appellant, Mr. Kelly. Stewart 
answered that he “was attorney for Mr. Kelly in clearing up 
some of his obligations.” (J.A. 38.) Thereupon the Court 
excused the jury (‘Tr. 234-235) and held a hearing to determine 
whether the claim of privilege should be sustained (J.A. 
39-45). 

The prosecuting attorney proceeded with direct examination 
for this purpose. After eliciting that appellant had given 
Stewart two of the three checks and deposited the third in 
Stewart’s account, he asked: “At the time, sir, that these 
checks were presented to you, the two for $450 and $700 respec- 
tively [Government Exhibits 12-A and 12-B], what was the 
purpose for giving them to you, sir?” Answer: “The purpose 
was this: it was after banking hours and Mr. Kelly asked me 
to see whether I could have them cashed; and since it was after 
banking hours, the first or at least the only place I could think 
of was to cash them at the Occidental Catering Company, 
which isin the same building that Ihave my offices.” (J.A.39.) 
The witness described in detail his aiding appellant in cashing 
the three checks. The Court then ruled “that so far the testi- 
mony is not privileged because it is no part of any attorney and 
client relationship,” and sappellant’s counsel “agree[d] with 
the Court that up to this point there is no privilege.” (J.A. 
41.) . 

Examination by the prosecuting attorney continued. Re- 
sponsive to questions the witness testified that he had requested 
appellant to endorse the checks, that appellant had refused 
to endorse them, that he, Stewart, had asked appellant where 
the money came from and appellant had replied “from sale of 
stock.” (J.A. 41.) Stewart was also asked whether it was 
not correct that appellant had given him a receipt for the pro- 
ceeds of the three checks whose cashing Stewart had arranged; 
he answered that it was correct. (J.A. 43.) At the conclusion 
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of this testimony,” the Court again ruled that the privilege 
was not available and appellant’s counsel again appeared to 
express approval, explaining that his claim of privilege had 
been addressed to certain conversations that “could have been” 
elicited. (J.A. 44.) 

Before the jury, Stewart’s testimony was in all material 
respects similar to that which he had given at the hearing to 
the Court and which the Court had ruled non-privileged. The 
only regard in which his trial examination went beyond the 
earlier preliminary one was the Government’s offer in evidence 
of the receipt which Stewart had testified he received from 
appellant for the proceeds of the three Barkley checks. (JA. 
49.%) This was objected to and admitted over objection. 
(Tbid.) Counsel for appellant also objected, on this occasion, 
to inquiry respecting what appellant had told the witness 
concerning the source of the three checks. The objection was 
overruled after inquiry as to whether the conversations in- 
quired into had occurred at the time that Stewart aided appel- 
lant in cashing the checks. Stewart then testified, as he had 
in the absence of the jury, that appellant had told him that 
“the checks represented proceeds from sale of some stock.” 
(J.A. 50-51.) On cross-examination appellant’s counsel asked 
Stewart why he had not claimed the attorney-client privilege 
in respect of his testimony. The Court in effect forestalled 


™* Stewart also testified, at the hearing to the Court, that be had come 
into the possession of a certificate for 100,000 shares of Thunderbolt: stock 
in connection with “the case in which I represented Mr, Kelly—"(J.A, 43) ; 
that this certificate was received by the witness from the At Your Service 
Corporation (idid.). This testimony, which relates to Count IV, not Count 
Ii, was ruled non-privileged. It was again elicited, without objection, 
before the jury. (J.A. 51-55.) On cross examination, counsel for appel- 
lant brought out what had not been established on direct examination: that 
the Thunderbolt certificate was at one time found in a portfolio in appel- 
lant’s office. (J.A. 61.) 

“Concerning this receipt, the following was brought out on crogs- 
examination of Stewart before the jury: 

Q. Tell me, who were you representing when you went to Mr. Kelly on 
this October 9, and asked for this receipt? 

A. In asking for the receipt? 

Q. Yes. 

A. I was representing myself because there was an investigation which 
had come to pass, (J.A. 58.) 
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that line of inquiry and appellant’s counsel acquiesced. (J.A- 
56-57.) 


Counts IV, VIII and IX: the Jones-Kreeger transactions 


Count IV charges that on or about June 6, 1958, appellant, 
. with intent to defraud, falsely represented in a telephone com- 
munication to Jones, Kreeger and Hewitt [a stockbrokerage 
firm] that he, appellant, was one Rutherford Day, who had an 
account with Jones, Kreeger and Hewitt, and further repre- 
sented that Rutherford Day desired to purchase certain shares 
of stock; that this was not true; that appellant knew it was 
not true; but that Jones, Kreeger and Hewitt, believing and 
relying on appellant’s representations, acquired to their detri- 
ment stock of a value in excess of $100. (J.A.2.) Counts VIII 
and IX are identical but for date with Count IV. (J.A. 2-3.) 
The three counts involve three separate but similar transac- 
tions. Count IV relates to certain dealings respecting 100,000 
shares of Thunderbolt Oil Corporation stock; Count Vill 
(July 18, 1958), to dealings respecting 1000 shares of Dominion 
Resources Development Corporation stock; Count IX (July 
22, 1958), to dealings respecting 900 shares of Dominion Re- 
sources Development Corporation stock. In all three cases the 
Government’s theory was that appellant, in order to “make & 
market” (J.A. 84) in the stocks involved—but without cost to 
himself—fraudulently personated Rutherford Day for the pur- 
pose of inducing Jones, Kreeger to buy for Day’s account. 
The evidence supporting conviction on Counts IV, VIII and 
IX may be summarized as follows: 
On or shortly before July 18, 1958, appellant received from 
the witness Louis T. Donatelli 1900 shares of Dominion Re- 
tion stock in consideration of 
$675 which was 
never paid, and appe! 
of the stock or to pay 
1958. (J.A. 83-84, Government 
The object of this transfer, Donatelli testified, was “to make a 
market in the stock. That is what Mr. Kelly came to me 
for.” (J.A. 84, see also Tr. 370.) In the same month appellant 
gold 1900 shares of Dominion Resources to the witness Miriam 
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C. Baller (J.A. 86, Tr. 379-381), to whom he had also-sold, in 
June 1958, 100,000 shares of Thunderbolt Oil (J.A. 85).™. 
During part of June, 1958 appellant rented office space from 
one Rutherford Day, an attorney. (J.A. 67.) Day had an 
account which he described as “dormant” with the brokerage 
firm Jones, Kreeger & Hewitt (ibid.), as appellant knew (J.-A. 
72). Although appellant had Day’s authority in “attempting 
to make some stock trades” for Day at the time (J.A: 69), these 
concerned stocks which “were not Thunderbolt Oil and were 
not the other stock involved in this particular action, Domin- 
ion Resources Development Company.” (J.A. 68.) Day spe- 
cifically agreed, on direct examination, that he did not author- 
ize appellant to deal in Thunderbolt stock (J.A. 69), or to 
represent himself as Day and use Day’s name (ibid.), or to 
represent himself as Day and use Day’s name for the purchase 
of Dominion Resources Development Corporation stock (JA. 
70).2° He testified, however, that appellant did have general 


*Mrs. Baller, a salesman for the stockbrokerage firm Landrum Allen 
& Company, bought these stocks for the accounts of Leonard Chertok (Mrs. 
Baller’s brother) and Ella Chertok (Mrs. Baller’s mother), accounts for 
which she was solely responsible. (Tr. 374-381.) This will be ignored 


hereafter and Mrs. Baller treated as principal in these various stock deal- 
ings. Mrs. Baller testified, with respect to the Thunderbolt stock, that ap- 
pellant had sought her out to make the sale. (Tr. 85.) 

*Mr. Day’s testimony respecting appellant’s authority to purchase stock 
for Day was as follows: 


DIRECT EXAMINATION 


Q. Did you authorize the defendant * * * to purchase such stock for you, 
the Thunderbolt Oil Corporation stock in your name? 
A. No, sir, not directly. 
Q. Did you indirectly authorize him to purchase Thunderbolt Oil Cor- 
poration stock? 
A. May I explain the situation? 
s * * » e 
Mr. Kelly came into my office not only to rent a desk from me but also to 
help me in placing some sales of some over-the-counter stocks which were 
not Thunderbolt Oil and were not the other stock involved in this particular 
action, Dominion Resources Development Company. 
s . * . s 


They were stocks which had nothing at all to do with this proceeding, 
Sandia Mining and Development Corporation, of which Mr. Kelly had some 
knowledge of the past trading history, and a stock known as Hobby Copter 
Corporation of America, which was owned by a client of mine. 
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authority to open his, Day’s, mail (J.A. 73), that appellant 
received registered mail addressed to Day at the office from 
‘ime to time (J.A. 69-70), and that appellant was the only one 
of several persons sharing offices with Day who bad a key to 
Day’s office telephone (wid.). 


tS 
The Court. Mr. Day, I think you are going a little far afield of the doce 
ton. The question is whether you authorised the defendant to buy the 


@o so directly. have him attempting to make some étock 
trades for me at the time. Not in: this, however. And my understanding 
cf my anthorization did not extend to this particular transaction of which 


By Mr. Sm1THsoN : 
Q That is what I meant, Mr. Day. 
A Bot I did want to explain my statement that he did have anthority to 
steal in other stocks, and I did not exactly understand how be was going to 
go about it. 


@ Going, then, to the Thunderbolt Ol! Corporation stock, T understant 
you specifically did not authorize him to deal in this stock, ie that correct? 

A. That is right. 

Q. All right, sir. Tell me, sir, did you ever authorize the defendant da 
to represent himself to be you, and use your name? 

A. No. 

s . s > s 

2 Specifically, sir, did you authorize the defendant © © © on the 18th of 
July, 1968, to represent himself as you and use your name for the purchase 
of such Dominion Resources Development Corporation stock? 

A. No, sir. 


= s J e s 


Q. Did you, sir, on that date of July 22nd, 1958, authorize the defendant 
to call and represent himself to be you and so purchase that stock? 
A. No, sir. 


e * ° * 
CROGS-EXAMINATION 


- s s s * 

2. You have looked to Mr. Kelly from time to time, have you not, prior 
to June and July of 1959, and since June and July of 1969 for such advice 
and guidance, have you not? 

A Do you mean 1958, Mr. Lyman? 
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Day further testified that he did not, on June 6, 1958, call 
Jones, Kreeger & Hewitt and place an order for Thunderbolt 
Oil Corporation stock (J.A. 68); that he did not, on July 18, 
1958, represent to Jones, Kreeger & Hewitt that he wished to 
buy Dominion Resources Development. Corporation stock, 


Q. Fifty-eight. Thank you, Mr. Day. 
‘A. Yes, I have. 
e e es ° » 

2. Now, you did discuss with him during 1958, prior to June or July, that 
you did have an account at Jones, Kreeger, did you not? 

A. Yes, I did. 

Qa As a matter of fact, you gave him the details concerning that account, 
particularly that you had a margin account with Jones, Kreeger, isn’t that 
true? 


‘es ° s . 

. And you had a number of other transactions, other than the Thunder- 
bolt Of and the Dominion Resources that you were handling jointly, or 
Mr. Kelly was handling for you, isn’t that true? 

A Yes. He was attempting to help me with this situation that Xt had 
gotten burned on a couple of years prior to that in that Sandia stock, 
which bad diminished to no value at all, and Mr. Kelly was attempting to 
find sufficient information about the assets of the company, and the trading 
posttions of the various houses to enable me to sell it at a profit. I was in 
it and I had a couple of friends in ft, and so I was very much interested 
since'I had, I think, an investment of about $6,000 in it. 

s ° * - ° 

Q. Now, you had previously heard of Thunderbolt. Oil stock through the 
now defunct Coombs & Company, didn’t you, sir? 

A. Yes, I-had 

Q. And as a matter of fact, both you and Mr. Kelly heard about that 
Thunderbolt stock at that time, isn’t that true? 

A. Yes. 

Q. So the purchase of Thunderbolt stock was not new to you? 

A. Well, the knowledge of the company certainly wasn't. 

e * s se e 

Q. Well, you have really ratified, have you not, the purchase of that 
Thunderbolt Oil by Mr. Kelly in your own mind? 

The Court, I think, “ratified” is a conclusion. That is a conclusion of 
law really. 

The Wrrress. Yes, I did, Mr. Lyman. 

es s * . * 

Q. Mr. Day, isn’t it a fact also that you and Mr. Kelly maintained a joint 
file or, shall I call it, a portfolio where you had access to correspondence 
and stock certificates, such as Lockhart Basin, and Pay Day Uranium? 
Isn't that trae? 
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(J.A. 70); that he did not, on July 22, 1958, call Jones, Kreeger 
& Hewitt and purchase in his name an additional order of 
Dominion Resources Development Corporation stock (J WA. 
71). He testified that appellant, on several occasions during 
the few months prior to trial, admitted to Day that he, appel- 
lant, had made the Thunderbolt and Dominion Resources pur- 
chases for Day and on Day’s behalf. (J.A.71.) The Govern- 
ment thereafter introduced evidence, largely documentary, 
establishing (1) that Jones, Kreeger’s order department had 
executed purchase orders in Day’s name for 100,000 shares of 
Thunderbolt on June 6, 1958, 1,000 shares of Dominion Re- 
sources on July 18, and 900 shares of Dominion Resources on 
July 22 (Tr. 341-344, Government Exhibits Nos. 27, 28, 29); *” 


A. I don’t recall it, if it is, Mr. Lyman. ‘We both had stock certificates 
in the office and Mr. Kelly had some of these certificates on these companies 
that I was asking him to help me with. He has what in market terms they 
call a feel for the market, especially in the over-the-counter market, which 
is not listed. The sales are not capable of a ready transaction, like they 
are on the New York and American listed stock exchanges. And, therefore, 
the background of the trading position companies, and the brokerage houses 
which deal in the stock is very, very important. And the sense of timing 
in the purchase and sale of these stocks is important also. And for this 
reason, I had asked Mr. Kelly to assist me in these stock transactions. 


REDIRECT EXAMINATION 
* * * * * 


Q You told us that you ratified this purchase of Thunderbolt. Is it not 
a fact, sir, that when this stock was charged to you by Jones, Kreger & 
Hewitt, you saw fit to institute suit against Jones, Kreeger & Hewitt for 
the full amount of Thunderbolt and Dominican Resources Development 
Corporation? 

A. Yes, sir, I did. 


RE-CEOGS-EXAMINATION 


Q. Mr. Day, that suit that was instituted in Municipal Court against 
Jones, Kreeger, you dismissed that on your own motion with prejudice, did 
you not? 

A. That is correct, I did. 

Mr. Suarnson. How long ago did you dismiss it, Mr. Day? 

The Wirnrss: About a month ago. 

. . se . s 
- (J.-A. 68-76, Tr. 324.) 

" Spch orders are executed in response to telephone calls to the Jones, 

Kreeger office. (Tr. 342.) 
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(2) that pursuant to Day’s supposed orders Jones, Kreeger 
purchased through the broker firm Landrum. Allen 100,000 
shares of Thunderbolt (trade date: June 6; price: $250). (Tr. 
332, Government Exhibit No. 24), 1000 shares of Dominion 
(trade date: July 18; price: $875) (Tr. 349, Government Ex- 
hibit No. 32), then 900 more shares of Dominion (trade date: 
July 22; price: $787.50) (Tr. 350, Government Exhibit No. 
33); (3) that these shares were purchased through Landrum 
Allen from Baller and were the same shares that appellant had 
earlier sold to Baller (Government Exhibits 39 to 42, 46, J.A. 
86, Tr. 382-383, 387-388, 392-394, 401-402); (4) that Jones 
Kreeger subsequently charged Day for these three lots of stock 
which it had purchased for his account (Government Exhibits 
Nos. 34, 35) and reported the charges in two month’s-end state- 
ments mailed to Day but which Day did not receive (J.A. 
70) ; ** (5) that Jones, Kreeger also mailed to Day the 100,000- 
share Thunderbolt stock certificate (Government Exhibit No. 
23), enclosing a post card for acknowledgement of receipt (J-A. 
78-79), which post card was later returned to Jones, Kreeger 
with the notation: “R. Day—per N. K.” (ibid., Government 
Exhibit No. 36); and (6) that at a subsequent time the Thun- 
derbolt certificate was found in a portfolio in appellant’s office 
(J.A. 61).” 

As noted above, appellant presented no exculpatory evi- 
dence. Appellant’s counsel did elicit from Day on cross- 
examination an affirmative answer as to whether Day had 
“really ratified * * * the purchase of that Thunderbolt Oil by 
Mr. Kelly in your own mind” (J.A. 74); and it was also brought 
out (1) that Day, in March, 1961, resold the Thunderbolt Oil 
stock at a profit (J.A. 75-76); (2) that Jones, Kreeger had 
made itself whole, after its purchases for Day’s account, by 
taking some of Day’s other securities then on deposit with 
Jones, Kreeger (J.A. 80-81). Of the three requests for in- 
structions made by appellant, only one is pertinent to the issues 
raised on this appeal respecting Counts IV, VIII and IX: a 


* Day was frequently out of his office, at which times Kelly had access to 
Day’s mail. (JA. 73.) 

It should be noted that this was the same office which appellant shared 
with Day. 
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charge that if the jury find “that the defendant had the express 
or implied consent of Rutherford Day to purchase stocks for 
his account in his name, then you may find as to Counts IV 
through IX that the defendant. is not guilty * * *” was re- 
quested and refused. No relevant objections were taken to 
the trial judge’s charge as given. (Tr. 532-535.) 


STATUTES INVOLVED 
D.C. Code § 22-1301, in pertinent part, provides: 


Whoever, by any false pretense, with intent to defraud, 
obtains from any person anything of value, or procures 
the execution and delivery of any instrument of writing 
or conveyance of real or personal property * * ® shall, 
if the value of the property or the sum or value of the 
money or property so obtained, procured, sold, bartered, 
or disposed of is $100 or upward, be imprisoned not less 
than one year nor more than three years; or, if less than 
that sum, shall be fined not more than $200 or im- 
prisoned for not more than one year, or both. 
D.C. Code § 22-1410 is: 

Any person within the District of Columbia who, with 
intent to defraud, shall make, draw, utter, or deliver 
any check, draft, or order for the payment of money 
upon any bank or other depository, knowing at the 
time of such making, drawing, uttering, or delivering 
that the maker or drawer has not sufficient funds in or 
credit with such bank or other depository for the pay- 
ment of such check, draft, or order in full upon its 
presentation, shall be guilty of a misdemeanor and 
punishable by imprisonment for not more than one year, 
or be fined not more than $1,000, or both. As against 
the maker or drawer thereof the making, drawing, 
uttering, or delivering by such maker or drawer of a 
check, draft, or order, payment of which is refused by 
the drawee because of insufficient funds of the maker 
or drawer in its possession or control, shall be prima 
facie evidence of the intent to defraud and of knowl- 
edge of insufficient funds in or credit with such bank or 
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other depository, provided such maker or drawer shall 
not have paid the holder thereof the amount due 
thereon, together with the amount of protest fees, if 
any, within five days after receiving notice in person, 
or writing, that such draft or order has not been paid. 
The word “credit,” as used herein, shall be construed 
to mean arrangement or understanding, express or im- 
plied, with the bank or other depository for the pay- 
ment of such check, draft, or order. 
D.C. Code §22-1506 is: 

Whoever shall in the District deal, play, or practice, 
or be in any manner accessory to the dealing or prac- 
ticing, of the confidence game or swindle known as 
three-card monte, or of any such game, play, or prac- 
tice, or any other confidence game, play, or practice, 
shall be deemed guilty of a misdemeanor, and shall 
be punished by a fine not exceeding one thousand dol- 
lars and by imprisonment for not more than five years. 


SUMMARY OF ARGUMENT 
I 


Since appellant’s sentences on the four counts on which he 
was convicted are concurrent and no greater than that which 
could have been imposed on any one count, the judgment be- 
low must be affirmed if conviction on any count is valid. 
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Conviction on Count II is valid. 

_ (A) The offense charged in the indictment and which the 
trial judge sent to the jury was that of false pretenses, D.C. 
Code § 22-1301. The evidence fully sustains conviction of 
this offense. ; 

(B) No other offense was brought to the jury’s attention than 
those for which appellant was indicted. The trial judge 
properly told the jury that only the false pretense counts were 
submitted to it. The crimes of giving a worthless check and 
of practicing the confidence game were never adverted to in the 
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indictment, at:trial, or in the judge’s charge. Appellant’s con- 
tention that. the elements of those crimes-should have been 
charged is insubstantial since such @ charge could only have 
served to confuse the jury. In any event, in the absence of any 
request for a charge or objection to the charge as given in this 
aspect, the point cannot be raised on appeal. 

(C) The worthless check statute, D.C. Code § 22-1410, does 
not impliedly repeal pro tanto the false pretense statute, D.C. 
Code § 22-1301. Repeals by implication are not favored. 
Criminal statutes are not held mutually repugnant, so as to 
effect an implied repeal of one by another, where the elements 
of the crimes are not the same. Two elements required for 
convittion of false pretenses—the obtaining of something of 
value and the affirmative proof of intent to defraud—are not 
required for conviction under the worthless check statute. 
Moreover, the Congress which enacted the worthless check 
statute was aware that the giving of a worthless check was, 
punishable as a false pretense upon proof of all the elements of 
that offense, yet neither the statute nor the legislative history 
reveals any intent to repeal in part the long-settled law of false 
pretenses. Since the date of enactment of the worthless check 
statute this Court has consistently continued to affirm false- 
pretense convictions based on the giving of worthless checks, 
and Congress has amended the false pretense statute but left 
this gloss upon it. 

(D) . Neither is the false pretense statute impliedly repealed 
pro tanto by the confidence game statute, D.C. Code § 22-1506. 
Indeed, it is questionable whether the confidence game statute 
has any application to the facts of this case, since the element 
of “confidence” is entirely lacking herein. 

(E) No attorney-client privilege precludes. the testimony 
of Marshall Stewart relating to his having aided appellant in 
cashing three checks. Aiding the cashing of checks is not the 
professional service of an attorney. Moreover, the acts of 
appellant concerning which Stewart testified were neither com- 
munications nor confidential, and any communication to which 
Stewart may have testified told the jury nothing that they did 
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place in appellant’ 

ford Corporation’s sale of 

ory; (2) to evidence that sale. 

document was not hearsay—not being. used to prove the‘truth 
of any matter asserted therein—and needs no help from ‘the 
Federal Shop Book Rule. As to the second purpose, the:docu- 
ment was merely cumulative. In any event, Exhibit No. 4 
was properly admitted at the time it was offered and no motion 
to strike’ was thereafter made, nor was any instruction re- 
quested limiting the document’s use. Moreover, the facts upon’ 
which appellant now relies in challenging the-exhibit’s ‘use 
would not make it inadmissible (1) because the record does 
not compel the conclusion that Exhibit ‘No. 4 was‘ever out 
of Stanford Corporation’s files and’ (2) because’”éven if the 
paper had been shown to have been out of the custody of 


Stanford Corporation, that circumstance, under the Shop Book 
statute, goes only to its weight. ; es 


It 


Conviction on Counts IV, VIII and‘IX are valid: “An‘agent 
who, with intent to defraud, uses his principal’s name beyond 
the scope of his actual authority (although within the scope 
of what would be deemed his apparent authority for purposes 
of binding his principal civilly as against third parties) is guilty 
of the crime of false pretenses. Since there was no evidence 
in the record that appellant had actual authority, express or 
implied, to use Day’s name in the purchase of Thunderbolt 
or Dominion Resources stock, the’trial judge properly refused. 
to instruct the jury on the law of agency. -A fortiori, appel- 
lant was not entitled to a judgment of acquittal on the ground 
that he had authority to use Day’s name.’ . 
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E°The judgment below must be affirmed if appellant was 
” properly convicted ‘on any one of counts IT, FV; Vit or EX” 

By individual verdicts on each count the jury found, appel- 
lant guilt on, Counts, II, IV, VIII and IX of the:crime of false 
pretenses involving property valued at $100 or upward. - (JA. 
102.) Appellant. was sentenced to-one to three years oneach 
count, the sentences to run concurrently. (J-A. 128.) -. Since 
one to three years is no greater than the sentence which could, 
lawfully, have heen imposed upon appellant on. conviction. 
under any one of the counts, the judgment of the District Court 
must be affirmed if conviction on any single count is valid. 
E.g., Claassen v- United States, 142 US. 140 (1891); Hirabay- 
ashi v. United States, 320 US.81 (1948); Braden v. United 
States, 365 U.S..431 (1961); Wanzer v. United States, 98. US. 
App. D.C. 412, 208 F. 2d 45 (1953) ; Gibson v. United States, 
106 U.S. App. D.C. 10, 268 F. 2d 586 (1959)- For this reason, 
appellee’s brief departs from the order of discussion in appel- 
lant’s. Appellee. will consider first the various grounds. upon, 
which appellant challenges his conviction on Count Ti, then 
the distinct. questions which relate only to the validity of the 


convictions on Counts IV, VIII and EX. : 


IL. Appellant’s conviction on count I is valid 

A. Appellant was convicted on sufficient evidence of the sale false pretense 

tac whieh he wae, intial and trleds Oe SHOE St Se at oer 
__Appellee’s position should be made clear at the outset. of 
this appeal as it was made clear at the outset. of trial by: the 
indictment. The only false pretense with which appellant 
was charged, the only false pretense which went to the jury 
in the judge’s instructions and the only false pretense for which 
appellant. has been convicted-is the false pretense thatthe 
$3500 check written by Gregory payable to Stanford Corpo- 
ration on June 1, 1959, was a good check covered by sufficient 
funds. That the giving of a worthless check constitutes a false 
pretense and, upon proof of the other statutory elements of 
the offense, is punishable under D.C. Code § 22-1301 is well 
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‘““AN'of the-elements 
232221301 were alleged in’ the’ 
‘is false ‘and (4) the accused then’ 

to'defraud; (6) reliance'on' the representation’s truth by ‘the 
person to’ whom it is maile;"{7) and’the actual defraudinig of 
that person by’ (8) ‘the delivery to theaccused of anything of 
value (9) ‘worth $100 or ‘upward. ‘See ‘Robinson ‘v. ‘United 
Btates, 42 App. D.C. 186 (1914); Nelson 'v United States, 97 
“WS. App: D.C. 6, 227 F. 2d’ 21" (1955); cert: dénted, 854 US. 

920;" Here: “oo aS as cos he arate Ant ah 
(I) Gregory’s $3500 check was in effect's representation that 
he had the funds to cover it in his Citizens Bank account: ’ This 
Gilmore cases, Supra. “That Greg- 


few days after they, were written, his cashing of those-checks 
while refusing to endorse them, his possession of botir the:con- 
eipt of the Stanford-Corporation- 


includes appellant’s possession of the Barkley ch 


(3 
account but was 
wrote the Stanford Corporation ‘check’ is unequivocally shown 
by the‘Citizens Bank records and the testimony of its repre- 
sentative. 
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(4) and (5): The jury could infer both knowledge and intent 
to defraud from, the whole of the circumstances surrounding 
Gregory’s drawing of the $3500.check: the sale by “Barkley” 
and purchase:by Gregory of a previously near-valueless. stock 
at $6.25 and $7 a share (in view of the “Barkley”-Gregory con- 
nection established by the evidence set forth in (2), supra, and 
corroborated by the Barkley-Gregory phone call), Gregory’s 
persistence in the transaction after being told on more than one 
occasion that the stock was worth only pennies, Gregory’s in- 
credible fabrications on those occasions, the newness of Greg- 
ory’s Stanford account, the deposit in Gregory’s Citizens Bank 
account (also opened only a short time before) of appellant’s 
worthless $3765 check. (a deposit so contemporaneous with 
Gregory’s drawing of the check to Stanford as to permit the in- 
ference that appellant and Gregory were exploiting the Clear- 
ing-House lag), and Gregory’s stopping the $3500 check.” See 
United States v. Avant, 107 US. App. D.C. 192, 194-195, 275 
F. 2d 650, 652-653 (1960); Robinson v. United States, supra, 
at 192-193; Nelson v. United States, supra, at 10, 227 F. 2d at 
25; see also D.C. Code § 23-203. : 

(6) George W. Stanford’s testimony sufficiently evidences 
Stanford Corporation’s reliance on the Gregory check. Itis . 
clear that by June 1, Stanford was “kind of suspicious”. of 
Gregory (J.A. 24); indeed, after having gotten Stanford Cor- 


» Since Gregory’s account was of insufficient balance to cover the $3500 
check he wrote, the question need not be reached on this record whether 
the giving and stopping of a check alone, with intent and effect to defraud, 
constitutes an indictable offense under D.C. Code §22-1301—in effect,.a 
false representation that funds are presently set aside to meet the check. 
In jurisdictions which adhere to both the rule of Chaplin v. United States, 
81 U.S. App. D.C. 80, 157 F. 2d 697 (1946), and Randle v. United States, 
72 App. D.C. 368, 113 F. 2d 945 (1940), cert. denied, 311 U.S. 683, authority 
on this question is divided. Compare King v. Sector, 57 DLR. 343 (CA. 
Sask. 1920), with People v. Orris, 52 Colo. 244, 121 Pac. 163 (1912) ; and 
see Garner v. State, 100 Ga. 257, 28 S.E. 24 (1897), which has subsequently 
been questioned, on what facts it is uncertain, by a division of the Georgia 
Court of Appeals, Gitigan v. State, 64 Ga. App. 311, 13 S.E..2d 112 (1941). 
Appellant’s place to press this issue, if he desired to do so, was in the 
District Court. Caldwell v. United States, 95 U.S. App. D.C. 35, 218 F. 2a 
370 (1954), cert. denied, 349 U.S. 980, rehearing denied, 349 U.S. 969; 
Moore v. United States, 104 U.8. App. D.C. 327, 262 F. 2d 216 (19658), cert. 
denied, 359 U.S. 959. 
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poration “over's barrel” by buying 500° shares’ of: Commodity 
Holding at'$6.25 (J:A. 22), Stanford:“told Gregory he. would 
either have to come: by and:bring money or-else 500 shares 
would: be:as far'as)* * * [Stanford], would go, that: would be 
the’ same as:buying. something on credit.” / (JA. 24.) The 
clear implication is that:Stanford was not then-inclined to ex- 
tend: -credit. to. Gregory;: he testified. that: he: waited until 
Gregory’s $3500 check: was in hand,-waited several. more days 
toletit clear, and only then mailed:Gregory the:stock (J.A.13, 
22, Tr. 86).! Reliance being peculiarly “a factual question:for 
the jury,” ” certainly it was competent: for the jury to: find re- 
iance here. f scr ; » ries so 
(7)-and (8) That there was an-actual. defrauding the jury 
. could permissibly: find on the basis of Stanford’s: testimony 
just set forth..As the Nelson case, supra, makes:clear,'the:re- 
quirement of actual defrauding is less an: isolable element, of 
the crime of false pretenses than a manner of emphasizing ‘the 
causal relationship between two other elements: reliance and 
the obtaining of something of value” The Government's case 
sufficiently showed that Gregory had obtained the Commodity 
Holding shares (J.A. 13, 21) as result of Stanford’s reliance 
on the worthless $3500 check. inp 

(9) The issue of value was fairly presented to the jury under 
appropriate instructions. “(J-A- 101-102.) It is true that there 
is evidence of record that Commodity Holding was worth at 
best 10 cents a share. But the jury also knew that Stanford 
Corporation had bought 500 shares for $3125. ‘Appellant, hav- 
ing engaged in a sham matched transaction and ‘succeeded in 
rigging the price of Commodity Holding for the purpose of de- 
frauding Stanford Corporation, can hardly be heard to com- 
plain that the jury valued the stock at its rigged price.’ 

In sum, the evidence is altogether sufficient to go to the jury. 
‘Indeed, appellant’s contention that the Government’s case 
falls “by even failing to prove the elements of the crime 
charged” (Br. 13) does not seriously take issue with the suf- 
ficiency of the evidence respecting the false pretense embodied 


“Gilmore v. United States, supra, at 347,273 F. 2d at 82. See also 
Partridge v. United States, 39 App. D.C. S71 (1913). 
* See also Peaxins, CrrmovaL Law (1957), 267. 
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in the $3500 check. Appellant’s sole argument in this regard, 
developed extensively at pages 16 to 23 of his brief, is (1) that 
George W. Stanford did not: believe Gregory’s representations 
concerning the value of Commodity Holding Corporation 
shares and (2) that those representations were mere opinions, 
not present facts, within the doctrine of Chaplin v. United 
States, 81 US. App. D.C. 80, 157 F. 2d 697 (1946). These con- 
tentions would be wholly relevant if appellant had been in- 
dicted and convicted for falsely representing to Stanford that 
Commodity Holding Corporation stock was worth “millions.” 
But of course it would never have been open to the Government 
to make such a case under this indictment. (J.A.1-2.)" Greg- 
ory’s million-dollar representations to Stanford were pertinent 
only as bearing on intent to defraud. The operative false pre- 
tense itself was, as it had to be under the indictment and the 
judge’s charge, a bad check. Appellant’s argument as to suf- 
ficiency is quite beside the point. 

B. The trial judge did not err in failing to charge on on the elements of the 


crimes of drawing as worthless check (D.C. Code § 22-1410) and of prac- 
ticing the confidence game (D.C. Code § 22-1506) 


Appellant’s assertion that: “Throughout the trial this trans- 
action [the Stanford Corporation transaction] was referred to 
by the Court, by the Government, and by one of the Govern- 
ment’s bank witnesses as a monstrous ‘check kiting’ or ‘bad 
check’ scheme to obtain 500 shares of CHC stock,” (Br. 7) is 
somewhat misleading. Of the twelve page references cited to 
support it, eight relate to bench colloquies out of the hearing 
of the jury (Tr. 40, 209, 292, 413, 414, 428, 430, 462), one seems 
to refer to the testimony of a witness that several of Gregory’s 
checks, including the $3500 Stanford Corporation check “were 
not honored” (J.A. 34), one to the prosecuting attorney’s clos- 
ing argument in which he adverts to “the necessary lag that oc- 
curs when you put a check in on a foreign bank, that is, a bank 
other than yours, * * * the time that it must take for your 


“This the trial Judge properly recognized in charging that Count II con- 
cerned, in essence, the writing of the $3500 check with fraudulent intent 
that it not be paid. (J.A. 98) 
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deposit to go to the clearing house and on * * *” (Tr. 479- 
480), one to the trial judge’s charge that Count TI involves 
the giving of a $3500 check “without any intention at the time 
that the check would be made good * * *” (J.A. 98), and one, 
indeed, does refer to the only “check kite” (not “monstrous” 
check kite) language which the appellee has been able to find 
used before the jury in 547 pages of trial transcript: the witness 
Fagerstrom’s testimony, referring to deposit of appellant’s bad 
check in Gregory’s account, “A plain case of kiting checks, writ- 
ing checks against funds that don’t exist.” (J.A. 36.)?> On 
this state of the record, appellant argues that the District 
Judge erred in failing to instruct the jury on the elements of 
the crimes of drawing a worthless check and of practicing the 
confidence game. It is said that “there was confusion in regard 
to what crime had been committed * * *.” (Br. 12.) 

Appellee respectfully submits that among the several parties 
litigant, representative and judicial involved in this litigation, 
the following, at least, were not confused: (A) the trial judge, 
who carefully and extensively charged concerning the elements 
of the crime of false pretenses and their application to the facts 
of this case,?* (B) the jury, who had no way of knowing, on 
the basis of anything that occurred in their presence at trial 
that writing a worthless check ‘is punishable in the District of 
Columbia under any other law than that which the trial judge 
explained to them, D.C. Code § 22-1301, (C) the prosecuting 
attorney, who, although: he pressed an indictment in nine 


*«pronstrous” check kite appears onee, out of the hearing of. the jury. 
(Tr. 208.) f 

Tt 19 true that appellant’s trial counsel immediately echoed the check 
kite language: “His answer is not responsive. He is giving an opinion 
about kiting checks.” (J.A. 36.) 

Note should also be taken that the prosecuting attorney did once argue to 
the jury that Counr II involved a “fraudulent check” (Tr. 481) and once 
that appellant presented (per Gregory) a check that he knew was “false, 
© * * no good.” (Tr. 27.) 

sue * ® Yt is enough that the trial court correctly charges the jury as 
to the law with respect to the particular situation before it, and leaves no 
doubt as to under what circumstances the crime can be found to have been 
committed. The charge did that * * *.” Graham v. United States, 88 U.8. 
App. D.C. 129, 182, 187 F. 2d 87, 90 (1950), cert. denied, 341 U.S. 920. 
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counts under six. statutes, did not include charges: under either 
the District’s -worthless-check or confidence-game_ 
and (D) appellant’s trial counsel, who neither requested the 
instruction appellant now asks nor took objection to the charge 
when such an instruction was not given. Appellee further 
submits, first, that instructions respecting D.C. Code $$ 22- 
1410 ‘and 22-1506 would only have bewildered the jury. and, 
for that reason alone (in view of their irrelevance), would have 
been properly refused even if requested, Weldon v. United 
States, 87 US. App.. DC. 113, 183 F. 2d 832. (1950), cert. 
denied, 343 US. 967, rehearing denied, 344 U.S. 849; cf. Ruffin 
v. United States, 106 US. App. DC. 97, 269 F. 2d 544 (1959), 
cert. denied, 361 U.S. 865; * and, second, that failure of any 
request or objection by appellant at trial precludes him from 
raising the issue.on appeal... Fed. Rule Crim. Pro. 30; Villa- 
roman. v. United States, 87 US. App. D.C. 240, 241-242, 184 
F. 2d 261, 262-263 (1950) (conviction reversed on other 
grounds) ; James.v. United States, 89 U.S. App. D.C. 201, 191 
F. 2d’ 472 (1951), cert. denied, 342 US. 948; Obery v. United 
States, 95 U.S. App. D.C. 28, 217 F. 2d 860 (1954), cert. denied, 
349 U.S. 923; Willis v. United States, 106 US. App. D.C. 211, 
271 FB. 2d 477 (1959), cert. denied, 362 US. 964, rehearing 
denied, 363 US. 817; Trent v. United States, 109 US. App. 
D.C. 152, 284 F. 2d 286 (1960). 


* Of. also Doddins v. United States, 81 UB. kop. D.O. 218; 167 ¥. 28 267 


by the Government's election at the end of its case and by the trial judge's 
instroctions. The charge in that case, set forth in the J.A.,. No. 9152, 


abentited £0 00 IF ee ee cee aes Geis alti a 
adverted to at trial. . .- : . ‘ } 


a9 


ington Ry. & Elec. Co., 64 

(1984): The rule applies 

statute is invoked ‘as ‘repealing 

See, eg) United States ‘v- Borden Co., 

(1939); United: States: Alkali Export Assn. ¥- ‘United: States, 
204-210 (1945)< ‘It o_*, *-amless 


a‘felony and the 
wy. Noveck,-273 US, 202 


“ee "© Where Congress by 
‘seribes ‘8 private coursé of conduct, the Government — 


speak 7 Rat; App. D044 48, 2. 24 619, 621: (2928). Ka 
» Nusbaum v. District of Columbia, 58 App. D.O. 47, 48, 24 F- 2d 622, 628 
(1928). s MIL) 1D 
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may choose to invoke either applicable law: “At least 
where different proof is required for each offense, a single 
act or transaction may violate more than one criminal 
statute.” * * * Nor does the partial overlap of two stat- 
utes necessarily work a pro tanto repealer of the earlier 
Act * * *. “It is a cardinal principle of construction 
that repeals by implication are not favored. When 
there are two acts upon the same subject, the rule is to 
give effect to both if possible * * *.” 


See also Guarro v. United States, 99 U.S. App. D.C. 97, 98, 237 
F. 24.578, 579 (1956). 

Plainly, it is possible to give effect to both the false pretense 
and worthless check statutes in cases involving the giving of 
bad checks. Appellant suggests that the statutes are irrecon- 
cilable in that they fix differing penalties for the same offense. 
But the elements of the crimes defined are not the same, and 
this being so, as such cases as Noveck, supra, demonstrate, it is 
irrelevant that the two laws may fortuitously overlap in par- 
ticular cases. To secure a conviction under D.C. Code § 22- 
1410 for passing worthless checks, the Government need not 
show the obtaining of anything of value or procuring of a writ- 
ten instrument or conveyance of real or personal property or of 
a signature, such as is required under D.C. Code§ 22-1301. 
See Clarke v. United States, 105-US. App. D.C. 19, 263 F. 2d 
269 (1959), affg'140 A. 2d 181 (M.C.A-D.C. 1958). And al- 
though the element of intent to defraud is nominally con- 
stituent in both statutes, in practical effect the “prima facie 
evidence” clause of § 1410 makes the two provisions entirely 
disparate in this regard. See, e.g., Willis v. State, 205 Md. 118, 
106 A. 2d 85 (1954), where the difference was critical. That 
Congress has seen fit to punish the passing of an insufficient- 
fund check as @ misdemeanor when there is no showing of 
obtaining or procuring and no evidence of intent to defraud 
other than the failure to make a check good within five days 
of demand hardly evinces intent to preclude punishment as a 
felony where there is obtaining or procuring and the Govern- 
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ment is prepared to assume the burden of independently prov- 
ing intent to defraud beyond'a reasonable doubt.” 

Moreover, this question must be viewed in its appropriate 
historical context. For a century, in this jurisdiction, D.C. 
Code § 22-1301 and its predecessor false pretense legislation 
have been applied to bad check cases. See Bargie v. United 
States, 2, Hayward & Hazleton 357,30 Fed. Cas. 958, No. 18,229 
(1861). The Congress which. in 1922 enacted the worthless 
check statute, 42 St. $20, D.C. Code § 22-1410, was well 
aware that obtaining something of value by a bad check was 
punishable as a false pretense, provided that the prosecution 
could sufficiently establish the requisite intent to defraud. 
See 62 Cong. Rec. 252-256, 403-407. Yet there is no more 
suggestion in the legislative history than in the statute itself 
of any intention to repeal pro tanto the existing law of false 
pretenses. Cf. Helvering v. Griffiths, 318 U.S. 371, 389 (1943). 
Rather, the stated purpose of the new legislation was to imple- 
ment the old by making it unnecessary to prove affirmatively 


"The pertinent state decisions are in considerable conflict. The Ten- 
nessee cases cited by appellant (Br. 15), e.g., Haley v. State, 156 Tenn. 85, 
299 S.W. 799 (1927), are distinguishable in that the worthless check 


statute there involved contains an “obtaining” element which the District 
of Columbia’s does not. Compare also State v. Marshall, 202 Towa 954, 211 
N.W. 252 (1926), which is similar to Haley, and State v. Richman, 347 Mo. 
595, 148 S.W. 2d 796 (1941), construing a worthless check statute which 
erects no presumption of intent to defraud. Appellee is compelled by its 
duty to the Court, however, to point out that in one State judicial authority 
does support appellant. Tartar v. Commonwealth, 267 Ky. 502, 102 S.W. 2d 
971 (1987). Per contra, other States apply their false pretense statutes to 
the drawing of bad checks despite the concurrent applicability of worth- 
less check statutes, in some cases even where both statutes require “obtain- 
ing.” State v. Larsen, 76 Idaho 528, 286 P. 2d. 646 (1955) ; Lyman v. State, 
186 Md. 40, 109 Atl. 548 (1920) (penalty provisions of the two statutes are 
the same, but worthless check statute has a “purge” provision not available 
to the defendant under false pretense prosecution) ; State v. Cody, 116 Ore. 
509, 241 Pac. 983, 985-986 (1925). Although the numerical weight of state 
authority on the precise point seems to favor appellee, it is appellee's view 
that the state precedents are so far divided as to offer no determinative 
guidance in the area. 
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the existence of ‘intent to defraud, an element:often difficult 
to show in this class of case. See ‘especially 62 Cong. Rec. 
252-253. Clearly, $1410 was meant to be merely “‘cumula- 
tive, or auxiliary,” Wood v. United States, ‘16° Pet. 342, 363 
(1842), of § 1301. 


06 US. App. D.C. 344, 
273 F.2d '79 (1959) ; *'cf. Stevenson v. United States, 107 US. 
App. D.C. 988, 278 F. 2d 278 (1960). This long administre- 
tive history, coupled with such evidences of Congress’ intent 


= Clagett v. United States, 58 App. D.C. 184, 289 Fed. 582, was decided in 
1928, but the offense had been committed in 1919. The holding of Clagett 
that a bad check constitutes a false pretense was, however, approved in 
extended é‘scussion in Randle v. United States, 72 App. D.C. 368, $71, 118 
F. 2d 945, 948, cert. denied, 811 U.S. 688, in 1940. 
= See, eg, Manhattan Properties, Inc. v. Irving Trust Co, 201 U-8. 320, 
S24-$36 (1984) ; United States v. Higin, Joliet & Eastern Ry. Co., 298 U8. 
492, 500 (1936). 
=67 Stat. 99. The original § 22-1301, 31 Stat. 1826 (1901), as amended, 
had been reenacted with amendments in 1987, 50 Stat. 628. Thus, insofar 
§ 22-1410 is a “later statute” and § 22-1801 
“gn earlier one” (Br. 15) Appellee would 
appellant’ 


writing bad checks simpliciter, 

ing something of value by a bad check, since 

whether or not anything of value is obtained. 
Shimadou, 307 U.S. 5, 13-14 (1989) ; 


sion V. Columbia Broadcasting System, 311 U.S. 182 (1940). 
® Approved in United States v. Avant, 107 U.S. App. D.C. 192, 195, 275 
F. 24 650, 658 (1960). 
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as: may be-gleaned from: the pertinent. legislative materials, 
reinforces appellee’s position that the statutes, on a plain 
reading of their terms, are not so repugnant as to work an 


implied repeal. 


D6 Tha SDisEiek's entiddnce Ipanee ‘atebubss (D.C-Cadeii2s-qseplendbcnee 
impliedly repeal.pro tanto D.C. Code § 22-1301, the false pretense statute 


In view of the principles governing questions of implied re- 
peal, discussed in Part II-C supra, appellee submits that D.C. 
Code § 22-1506, penalizing by fine up to'$1000 and imprison- 
ment up to five years the dealing, playing or practicing “of the 
confidence game. or swindle known as three-card monte, or ‘of 
any such game, play, or practice, or any other confidence game, 
play, or practice, * * *” does not impliedly repeal pro tanto 
the. District’s false pretense statute. Quite apart from the 
considerations (1). that Congress has not evinced an intention 
to punish confidence men less severely but, rather, more 
severely than those convicted of false pretenses,” and (2) that 
appellant’s amenability to conviction for practicing the con- 
fidence game on this record is more than a little dubious," 
appellant’s contention of irreconcilable repugnancy between 
D.C. Code § 22-1506 and D.C. Code § 22-1301 is on its face 
entirely lacking in merit.” 


™ As the trial judge sentenced appellant to’ the statutory maximum of 
three years under D.C. Code. § 22-1301, (with. a one-year minimum under 
the indeterminate sentence provisions), it is difficult to comprehend wherein 
he has been prejudiced by not. being prosecuted under D.C. Code § 22-1506, 
assuming the applicability of the latter statute to this case. 

* Appellee does not regard’ it as appropriate, for purposes of. this case, 
to urge upon the Court a definitive and comprehensive construction of the 
scope of § 22-1506 as it applies beyond the area of three-card monte. 
Suffice to say that on the present record no case was made out that appellant 
and Gregory acquired Stanford Corporation’s “confidence ;” indeed, quite 
the contrary is apparent. (J.A..22, 24.) See II Buxorcx, rar Law or 
Crrmux (1946), $ 650. ; ; 

_™ Appellant’s Illinois authorities, Du Bois v. People, 200 Ill. 157, 65. NE. 
658 (1902), and People v. Gould, 363 Ill. 348, 2 N.E. 2d 324 (1986), are 
irrelevant. Gould holds that not every false, pretense amounts to a con- 
fidence.game, not that no confidence game involves an indictable false pre- 
tense. Not all dogs are beagles, but all beagles are dogs. Du Bots holds 
that a particular fact situation (which has nothing in common with the 
present case, except that stocks are involved) ‘is an indictable confidence 
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E. The trial judge properly admitted the testimony of the witness Marshall 
Stewart after appropriate inquiry established that it was not privileged 


Appellant contends that the trial judge erred in declining 
to honor a claim of attorney-client privilege respecting the 
testimony of Marshall Stewart. He argues that the inquiry 
conducted preliminary to ruling on the claim of privilege was 
inadequate, that “the very key question, and most pertinent 
question, was not asked, namely: Had this witness, Marshall 
I Stewart, represented the defendant in any manner, civily 
or criminally, in regard to the transactions contained in the 
indictment.” (Br. 35.) These points are without substance 
for several reasons. 

(1) Questioning by the trial judge definitively established 
that Stewart had represented appellant as an attorney. (J.A. 
38.) This alone, of course, did not suffice to call the privilege 
into operation, for many matters concerning his client’s affairs 
to which an attorney can testify are not privileged. See, e.g., 
Tutson v. Holland, 60 App. D.C. 188, 50 F. 2d 338 (1931), 
cert. denied, 284 US. 632. The question dispositive of the 
issue of privilege was not whether Stewart had represented 
appellant “in regard to the transactions contained in the in- 
dictment,” but whether he had represented appellant in regard 
to the transactions which were the subject matter of Stewart’s 
testimony and whether, if so, his testimony related to confi- 
dential communications. These were the questions to which 
the preliminary hearing was addressed. 

Stewart’s testimony as revealed at the hearing and later 
given at trial related to his having aided appellant in cashing 
three checks.” Respecting two of these, Stewart testified : 
«* * * i¢ was after banking hours and Mr. Kelly asked me 


That is, the stiuation, although it may be a false pretense, is not only a 
false pretense. A beagle is a beagle, but it is also a dog. The Illinois 
confidence game statute, it may be added, bears no resemblance to the 
District’s. 

” Stewart also testified that a certain Thunderbolt stock certificate had 
come into his possession from an attorney named Del Nero, in connection 
with Stewart’s representation of appellant. (J.A. 52.) This evidence 
relates to Count IV. Appellant did not object to its admission at trial and 
does not argue the point of privilege on appeal. If argued, it could not 
prevail. Tutson v. Hollend, supra. It should also be noted that this testi- 
mony was in no way damaging to appellant until appellant's trial attorney, 
on cross examination, brought out that the certificate had been found in 
appellant’s office. (J.A. 61) 
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to see whether I could have them cashed; and since it was after 
banking hours, the first or at least the only place I could 
think of was to cash them at the Occidental Catering Company, 
which is in the same building that I have my offices.” (J.A. 
39.) The transaction involving the third check was essen- 
tially similar: Stewart allowed appellant to deposit the check 
in Stewart’s bank account and gave appellant cash for its 
amount. (J.A. 39, 47.) On these facts—and no other facts 
are pertinent—it is clear that the privilege was properly over- 
ruled. Stewart was not performing an attorney’s function 
in this regard. He was doing nothing other than what any 
corner pharmacist or grocer might do for his “clients.” “” Pol- 
lock v. United States, 202 F. 2d 281 (5th Cir. 1953), cert. 
denied, 345 U.S. 993 (alternative ground); McFee v. United 
States, 206 F. 2d 872 (9th Cir. 1953), remanded for reconsid- 
eration on another point, 348 U.S. 905, adhered to on remand, 
221 F. 2d. 807, cert. denied, 350 US. 825. 

(2) The substance of Stewart's testimony was (a) that 
appellant had requested his aid in the cashing of three identi- 
fied checks (J.A. 46-47) ; (b) that, notwithstanding Stewart’s 
request, appellant had refused to endorse two of the checks 
but that Stewart had endorsed them and caused them to be 
cashed by the Occidental Restaurant (J.A. 46, 48); and that 
Stewart had cashed the third check for appellant through his, 
Stewart’s, bank account (J.A. 47); (¢) that Stewart had subse- 
quently procured from appellant a receipt for the proceeds of 
the checks (J.A. 49-50) ; * and (d) that appellant told Stewart 
that the checks were from sale of stock (J.A. 51). Respecting 
items (a) and (b), no objection to Stewart’s testimony was 
taken at trial and the points are not available to appellant on 
appeal. O’Neal v. United States, 95 US. App. D.C. 386, 222 
F.2d 411 (1955) ; Lawson v. United States, 101 US. App. D.C. 
332, 248 F. 2d 654 (1957), cert. denied, 355 US. 963; Black- 
shear v. United States, 102 U.S. App. D.C. 289, 252 F. 2d 853 
(1958), cert. denied, 359 U.S. 1004. Even had objection been 


“Stewart testified on cross examination that he had made it a practice 
among his friends to have their checks cashed through the Occidental 
Restaurant, just as he did for appellant. (J.A. 57-58.) 

©The receipt itself was also put in evidence. Government Exhibit No. 19. 
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_ whether the paper he saw in California was the original or the 
carbon, Appellant’s trial counsel did nothing to clarify the 
point. It is respectfully submitted that the questions which 
appellant now rhetorically addresses to this Court—“Was this 
document really part of the books and records of Stanford Cor- 
poration, or wasit found in Los Angeles? If Stanford Corpora- 
tion presented it as part of its books and records, would the 
witness William Hull locate this document 3,000 miles away on 
the person of the defendant? If the document had been so 
found would it not have been retained by the prosecutor’s of- 
fice so as to obviate the necessity of having the document 
brought in by a subpoena duces tecum?” (Br. 38)—should in- 
stead have been addressed to the witness Hull on cross ex- 
amination. Appellant now seeks to supply by speculation mat- 
ters which he could have, but did not, establish as facts at trial. 

(2) In any case, it would have been improper to strike the 
document. Exhibit No. 4 was used for two purposes. The 
first was the placing in appellant’s hands of a paper relating 
tothe Gregory-Stanford transaction. In this use, Exhibit No. 
4 was not hearsay, for it was not offered to prove the truth of 
assertions of fact therein contained. Thus, the document did 
not require the help of the Shop Book Rule or Stanford Cor- 
poration’s authentication. Hull’s testimony alone sufficed to 
establish the conditions of its admissibility. Since “* * * evi- 
dence fully admissible for one purpose and inadmissible for 
other purposes is admissible,” Jones v. United States, D.C. Cir., 
No. 15488, decided October 5, 1961, S.O. 11-12, the best that 
appellant could have gotten after Hull’s identification of the 
document was a limiting instruction. Failure to request such 
an instruction loses the point. Fed. Rule Crim. Pro. 30; McCall 
vy. United States, 89 U.S. App. D.C. 153, 191 F. 2d 470 (1951) 
(alternative ground). 

(3) The only use of Exhibit No. 4 to which appellant could 
have objected even at trial was its use as evidence of the Stan- 
ford-Gregory sale. But the Stanford-Gregory sale was proved 
beyond any slim shadow of a reasonable doubt by other evi- 
dence: chiefly, Government Exhibit No. 2 and Stanford’s testi- 
mony, eg., at J.A. 20. The sole information contained in Ex- 
hibit No. 4 which is not also contained in Exhibit No. 2 is the 
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trade date of May 27, and Stanford twice supplied this by his 
testimony. (J.A. 10,13.) It is true that on both occasions he 
used Exhibit No. 4 to refresh his recollection on the point, but 
‘of course a document need not be admissible in evidence to be 
used for this purpose. Indeed, Exhibit No. 4 was not yet ad- 
mitted when it was so used. In short, appellant shows no 
prejudice. 

(4) Finally, appellant’s contention, even if now available 
and supported by the record, would not be supportable on the 
merits'‘of the Shop Book statute. Title 28 U.S.C. § 1732(a) 
does not require as a foundation for admissibility the establish- 
ment of continuing custody in the person or firm making the 
business entry. The circumstances affecting admissibility, set 
forth in the first paragraph of the statute, are only the making 
(not keeping) of a memorandum in regular course of business, 
where it is the regular course of business to make such memo-~- 
randa. All other circumstances, custody included, go, by ex- 
press provision of paragraph 2, only to weight of the evidence. 
And, in view of George W. Stanford’s identification of the docu- 
ment, there is no problem of authentication apart from the 
Shop Book statute. 


TIL Appellant’s convictions on Counts IV, VIII and IX 
are valid 


The gist of the offenses charged in Counts IV, VIII and IX 
is that appellant fraudulently personated Rutherford Day,“ 
thereby inducing Jones, Kreeger & Hewitt to acquire (Count 
TV) 100,000 shares of Thunderbolt Oil Corporation stock, 


“ Insofar as appellant seeks to impugn the credibility of the witness Hull 
by the argument that Hull’s and Stanford's testimony respecting Exhibit 
No. 4 cannot be reconciled, that argument should be made to the trial 
jury—as indeed it was, see Tr. 506—not to this Court. Hardeman v. 
United States, 82 U.S. App. D.C. 194, 168 F. 2d 21 (1947) ; Thompson v. 
United States, 88 U.S. App. D.C. 235, 188 F. 2d 652 (1951) ; Wigfall v. United 
States, 97 U.S. App. D.C. 252, 230 F. 2d 220 (1956). 

“That a false personation is such a misrepresentation of existing fact 
as to constitute an indictable false pretense, where the other elements of 
false pretenses are present, is long settled. E.g., Queen v. Button, [1900] 
2Q.B. 597; Hall v. Commomoeaith, 10 Ky. Law 468, 9 8.W. 409 (1888) ; Com- 
monwealth v. Wilgus, 4 Pick. (Mass.).177 (1826) ; State v. Marshall, 77 Vt. 
262, 59 Atl 916 (1905). 
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points are unsound for the same reason. 

The testimony. of Rutherford Day pertinent to the ques- 
tion of agency is set out in full in note 16, supra. It will be 
seen that Day unqualifiedly agreed, respecting each several 
order of Thunderbolt or Dominion Resources stock, that ap- 
pellant was not authorized to purchase the, stock for Day or 
to use Day’s name in connection with its purchase. E.g., 
“Q. Going, then, to the Thunderbolt Oil Corporation stock, I 
‘understand you specifically did not authorize him to deal in 
this stock, is that correct? A. That is right. Q. All right, 
sir. Tell me, sir, did you ever authorize the defendant * * * 
to represent himself to be you, and use your name? A. No.” 
(J.A. 69.) Appellant makes much of Day’s replying, to’ an 
earlier question whether he had authorized appellant to buy 
Thunderbolt shares, “No, sir, not:directly.” (J.A. 68.). But 
the witness then asked permission to explain his answer and 
immediately. explained that .appellant-was helping Day. “in 
placing some sales of:some over-the-counter stocks which were 
not Thunderbolt Oil and were not the other stock involved in 
this particular action, Dominion Resources Development 
Company.” (Ibid.) And later Day reaffirmed that his un- 


“Since these charges were laid under the provisions. of § 22-1301 which 
proecribe the procuring of a conveyance of personal property by means of a 
false pretense, it neither was nor bad to be alleged that appellant obtained 
anything of vatue. Cf. Bargie v. United States, supra; Skantze v. United 
States, —— U.S. App. D.C. ——, 288 F. 24 416 (1961). And it is immaterial 
that Jones, Kreeger suffered no. loes. Bargie v. United States, supra; Ga- 
more Vv. United States, supra. 
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derstanding of his. authorization did not extend to the pur- 
chases in issue here.) . : Di er 

- On this record, there was no evidence of actual authority, 
express or implied. Authority was specifically and unequi- 
vocally negatived. Of course, appellee would: concede what 
appellant appears to argue, that there was much evidence of 
record from which ostensible or apparent authority might have 
been found. But ostensible or apparent authority would be 
relevant only in a.civil action between Day and Jones, Kreeger. 
It has no. pertinence in a prosecution of appellant for false 


Specifically, it:is appellee’s position that an agent who pre- 
tends to be his principal and uses his principal’s name beyond 
the scope of his authority with intent and effect to defraud 
is thereby guilty of false pretenses. See State v. Goble, 60 
Towa 447, 15 N.W. 272 (1883). This is analogous to the case 
of an agent who signs his principal’s name without. authority 
and thereby is guilty of forgery, Dowling v. United States, 
41 App. D.C. 11 (1913),—e rule which applies even where the 
agent acts within the scope of his apparent authority so as to 
bind his principal in civil liability to a third party. Compgre 
Yeager v. United States, 59 App. D.C. 11, 32 F. 2d 402 (1929) 
(reversing an embezzlement conviction on the ground that the 
defendant’s crime is forgery), with Kenney v. North Capital 
Sav. Bank, 61 App. D.C. 258, 61 F. 2d 521 (1932) (holding that 
Yeager’s employer is bound by his forged endorsements). Ap- 
pellant has made a case of apparent authority on the present 
record, but none of actual authority. Accordingly, his motion 
for judgment of acquittal was properly denied and his request 
for instructions properly refused. This Court has consist- 
ently held that a charge need not be given where it is not war- 
ranted by evidence. Harris v. United States, 8 App. D.C. 20 
(1896); Vinci v. United States, 81 US. App. D.C. 386, 159 


“(J.A. 60.) Appellant argues that by “understanding” Day meant to 
imply some hidden subjective view of his relations with appellant. In 
the context of the witness’ entire testimony it seems clear that Day used 
“understanding” to mean his understanding with appellant respecting 
appellant’s authority. 
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F. 24777 (1947); Burcham v. United States, 82 U.S. App. D.C. 
283, 163 F. 2d 761 (1947) ; M ‘aclUrath v. United States, 88 US. 
App. D.C. 270, 188 F. 2d 1009 (1951) (alternative ground) ; 
ef. Coleman v. United States, D.C. Cir., No. 15915, decided 
September 8, 1961. 
CONCLUSION 


Wherefore it is respectfully submitted the judgment of Dis- 
trict Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 


Nataan J. PAULSON, 
ck G. SMITHSON, 
Anrsony G. AMSTERDAM, 
Assistant United States Attorneys. 
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1. Reply to Appellee’s Counterstatement of the Case 


THE STANFORD CORPORATION TRANSACTION 


On page 5 of the appellee's brief there is included in paragraph 1 
what is entitled Step 3. Two important facts that should be included in 
this section are glossed over, namely, (1) that Stanford Corporation made 
two purchases of the stock of Commodity Holding Corporation on May 25, 
1959, one for 500 shares from Investment Bankers and second for 2,000 
shares from the President of Commodity Holding Corporation (J.A. 14), 
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and (2) that both of these purchases were made by Stanford Corporation 
as principal rather than as agent or broker for a customer (J.A. 19-20). 


These two important factors should not be discounted or played 
down since they go to the very essence of the operation of the so-called 
false pretense on Stanford Corporation. Obviously the former defendant 
Gregory had absolutely no control by false pretense or otherwise over 
Stanford's decision to purchase as principal and even more so when this 
so-called defrauded party was purchasing 2,000 shares of stock at 10¢ 
per share on the very same day he was purchasing 500 shares for 6-1/4 
(J.A. 18). 


Both of these facts go to the point that there was no operation of 
any false pretense on Stanford Corporation, that Stanford Corporation of 
its own initiative purchased as principal stock at a very low price and 
then stock at a high price, seeking to take advantage of the resulting rise 
in value of the stock. This scheme, however, was cancelled when the 
President of Commodity Holding Corporation refused to deliver on the 
purchase of the 2,000 shares of stock. It was at this point that Stanford 
Corporation sought out its customer Gregory to enforce a bad sale to him 
at an inflated price and it followed from this bad bargain made by Stanford 
of his own accord, to enlist the aid of the government in covering his bad 
bargain. 

At page 9 in the factual discussion of Government Exhibit No. 4, 
which was the file copy of Stanford Corporation in regard to the purchase 
of the 500 shares of Commodity Holding, the government would pass this 
exhibit off as a mere carbon copy. However, this was more than just a 
carbon copy; it was a specific copy entitled "Chronological File” which 
is retained in the records of the brokerage house and which is a different 
color from the other carbon copies (Gov. Ex. 4; J.A. 105-106). 


Contrary to the government's statement that the government witness 
Hull's testimony was unclear as to whether or not he had seen the carbon 
or the original, Hull's testimony was definite when presented with the 
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Chronological File copy, Government Exhibit No. 4, which was a special 
color. He identified that specifically colored copy as the document that 
he found on the person of Kelly (J.A. 65). 


THE JONES-KREEGER TRANSACTIONS 


On page 12 at paragraph 1, in summarizing the essence of the crime 
committed in regard to these transactions, it is stated that Jones-Kreeger 
acquired stock to their detriment. This, however, is counter to the very 
testimony of the witness from Jones-Kreeger, who stated that his firm 
suffered no detriment in regard to these transactions (J.A. 80-81). 


Further on in this same paragraph the government's theory is stated 
that appellant was attempting to make a market on stocks without cost to 
himself. This, however, is not the crime of false pretenses but may be 
covered under the security laws and regulations. The issue must be faced 
up to as a question of false personation or not. Obvious securities cases 
should not be turned into false pretenses cases simply because they are 
easier to understand. | 


2. Reply to Appellee's Summary of Argument 


At page 20 in paragraph styled "'D", the government argues against 


the application of the confidence game statute, Section 22-1506 of the 
District of Columbia Code, in that the element of confidence was lacking. 
This, however, is contrary to the theory of presentation of government 
counsel in the court below who went to great lengths to introduce testi- 
mony in regard to a previous transaction between Gregory and Stanford 
involving another stock named Macinar. This was done for the specific 
reason to show that Gregory and appellant sought to obtain Stanford's 
confidence in order to lull him into trusting them in the succeeding so- 
called scheme (Appellant's Brief, p. 3, n. 1). 


3. Reply to Appeliee's Argument No. IA 


This section of appellee's argument discusses the elements of the 


crime of false pretenses. Aside from the very tenuous connection between 
Barkley and appellant, which will be discussed later, there still exists the 
glaring weakness in that element of false pretenses which requires an ac- 
tual defrauding. This is discussed very briefly at page 25 (Nos. 7 and 8) 
and is then passed over. Yet there still exists in regard to this element 
the two facts previously mentioned, namely, Stanford's purchase as princi- 
pal and Stanford's purchase of 2,000 shares at 10¢ on the same day. It was 
hardly the performance of a defrauded person to purchase 500 shares as 
principal at a highly-inflated price at the same time as he was buying 2,000 
shares of the same stock at 10¢ a share, and especially at a time when, as 
the government says, he was "suspicious" of his customer (Appellees 
Brief, p. 24, para. (6)). These two factors point directly away from the 
operation of a fraud. 


On this same page 25, at paragraph No. 9, the government more 
nearly picks up a close theory of the case as a matched transaction. This 
recognition by the government shows an awareness that this case was more 
than a simple obtaining of worthless shares of stock by use of a worthless 
check. Compare the facts of the case In the Matter of Thornton & Co., 28 
SEC 208; 171 F.2d 702. This was not an attempt to defraud so much as an 
attempt to obtain credit, which was frustrated by Stanford's interjection of 
a matched transaction. 


4. Reply to Appellee's Argument No. IB 


This section of appellee's argument discusses the instances in which 
the case is referred to simply as a check-kiting scheme. Appellant, in 
raising this issue, was not attempting to engage in a quantitative tug-of-war 
as to the number of times and before whom check-kiting is mentioned. One 
prejudicial mention to a jury is just as good as a number of prejudicial 
mentions (J.A. 36). Similarly, in a trial it is important that the court and 
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counsel, as well as the jury, not be proceeding along the lines of a case 
of kiting checks when that is not what the case involved. 


The specific point that appellant was making in its brief was that 
evidence was adduced to cover the crime of a confidence game, to cover 
the crime of a check-kiting scheme, and also to cover the more general 
heading of false pretenses which, at common law, included the other two. 
Certainly if such a variety of theories was introduced evidentially it 
would have done the defendant-appellant no harm to have the law on these 


offenses known rather than to let the whole case fall under the more 


general law of false pretenses. 


5. Reply to Appellee's Argument No. ITC 


ier | 


At page 31 the government's brief strikes what is a correct approach 
to a comparison of the false pretense statute and the bad check statute, 
that is, an historical approach. At common law the crime was false 
pretense; the crimes of giving a bad check and also of engaging in 
confidence games were included generally under this generic heading. 
However, as law became more sophisticated, these crimes were with- 
drawn from the general law of false pretenses and given statutes of their 
own. This is brought out very clearly in reading the legislative references 
to the District of Columbia bad check statute, Section 22- 1410 of the Dis- 
trict of Columbia Code. 62 Cong. Rec. 252 ff., 400 ff. | 


The legislative history, contrary to the government's suggestion, 
did contain the realization that the general law was being amended. After 
discussing that the first sentence of the proposed bill stated the law as it 
existed at that time (namely, the false pretenses law), Congressman Zibl- 
man (the author of the bill) had this colloquy with Congressman Wingo: 


MR. ZIHLMAN: 


I cannot answer that except to say that there has been great 
difficulty in proving the intent to defraud, and there have 
been few successful prosecutions under the general law iam 


MR. WINGO: 


I am in favor of prosecutions of this sort, and I appreciate 

the difficulties. I have been attorney for a bank and have 

had cases of this kind in court, and I know the difficulties 

that surround them. But is not the same difficulty encountered 
in every case of fraud, and do you not by this simply remove 
the protection of the presumption of innocence from the man 
who defrauds by drawing a check? You raise the presumption 
that he is guilty when you have proved that he has no funds in 
the bank, and thereby shift the burden on him to prove his 
innocence or rather lack of intent to defraud. 


* * * 


. . . Banks are highly organized. I have been a bank director 

and an attorney myself. And while I support the law, it occurs 

to me that whenever we undertake to have reforms along this 

line we ought to give the benefit to every man who is defrauded. 

Why should you not make a general rule of evidence in the Dis- 

trict that where persons obtain property or funds under false 

representations, and the representations are proven to be 

false, that that shall be prima facie evidence of intent to de- 

fraud? (p. 253) (Emphasis supplied) 

In other words, the Congressmen at the time the bill was considered 
were highly aware that the passage of the bad check bill would change the 
law in regard to checks from what it had been at that time. Congressman 
Wingo, in continuing his discussion to the point that the act should apply 
to all fraud transactions and not just to check transactions, asked the 
question, "Is it any more vicious to society to have a man perpetrate a 
fraud by fraudulent check on a bank than it is upon a grocer by getting 
his goods under false pretenses?" Congress could very easily have added 
this bill to the false pretenses statute; however, they did not do this since 
they were writing a new statute specifically designed to cover bad checks. 
As this discussion at pp. 253 and 254 of the Congressional Record brings 


out, the Congress was well aware that they were only changing and re- 


writing one section of the false pretense law. 


On the other side of the Capitol, Senator Norris was even more 
explicit in describing the new pill as a repeal of existing law in regard 
to giving bad checks. 


MR. NORRIS: | 


_ . . The Senator from Washington [ Mr. Jones] is right in 
that respect, and yet it seems to me, upon an examination 

of the bill which I have made since the debate has been pro- 
ceeding here this morning, that it is eminently unfair and 
unjust, and really is a repeal, so far as such repeal can be 
made by statute passed by Congress, of the principle of the 
criminal law which prevails everywhere in civilized countries, 
that a man who is charged with a crime is presumed to be in- 
nocent until it is proven beyond a reasonable doubt that he is 
guilty. It seems to me that we would be justified, if we could 
do so, even at this late stage, in preventing any action on the 
pill and letting it die a natural death. 


Iam not unmindful of the fact, Mr. President, that a great 

many of the states have statutes similar to the bill which it 

is now proposed to pass. In my judgment, while it is a proper 

argument to be adduced here, it is not conclusive of the justice 

of the proper legislation. In the first place, assuming that 

there is a law in the District of Columbia making it a criminal 

offense to obtain money under false pretenses — and I presume 

that is a fair presumption, though I am not familiar with the 
statute on the subject here — but all the states and all juris- 
dictions have statutes on the subject — assuming that to be 

true, we shall run no risk whatever if the entire proposed 

legislation shall be defeated, (Emphasis supplied) (p. 403) 

At this stage in the discussion Senator King read the local false 
pretense statute, stating that this very broad statute was sufficient to 
cover what the proposed bill was dealing with. At page 405 Senator 
Robinson refers to the new bill as a "modification of law". In other 
words, throughout the floor discussions in the House and Senate, the 
Congress was well aware that the bad check bill would change the exist- 
ing law in regard to bad checks. So when the bill was passed it had the 
effect of giving special treatment to the crime of giving a check without 
sufficient funds, which had been formerly covered by the broader false 


pretense statute. 


For this reason appellee's stylization at page 32 that the bad check 
statute is merely auxiliary is not correct. The act was specifically 
designed to treat the crime of bad checks or kiting checks, formerly 
covered by the false pretense statute, ina special manner. References 


to Congressional silence are not helpful. Once Congress had passed the 
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bill, there was no need for Congress to say anything more. It was up to 
the government and the courts to make proper use of the new tool given 


them. 


6. Reply to Appellee's Argument No. mD 


This part of the brief passes over very quickly the crime of operat- 
ing a confidence game, since it is not used too often in this jurisdiction. 
Appellant does not suggest any amenability to conviction under the confi- 
dence game statute. However, appellant does seek to point out that this 
is one of the crimes much of the government's evidence was adduced to 
prove (Tr. 475-476). Even in the government's brief at this stage there 
is consistent reference to a scheme to defraud rather than the simpler 
crime of false pretenses. In fact, the whole section of testimony on 
Macinar is admitted to this end. 


Appellee, in his footnote 38 at page 33, passes quickly over the 
case of DuBois v. People, 200 Il. 157, 65 N.E. 658 (1902). However, this 
factual situation was strikingly similar to one of the major government 
theories of the case, that one participant set Stanford up while the other 


fleeced him. 


Appellant's reference that "all beagles are dogs" points out very 
succinctly the government's error in this case that it does not have to 
choose and prove its crime with particularity, for just as one who pur- 
chases a beagle does not want to receive as his purchase any dog, so the 
government, in charging and proving crime, should be just as particular 
and specific in its purchases and not be allowed to rely on charging that 
crime which is general enough to cover all those which might be included 
in it. All false pretense frauds are crimes, but not all fraud crimes are 
false pretenses. 


7. Reply to Appellee's Argument IIE 


At page 35, Appellee's brief summarizes Stewart's testimony, 


stating that he was merely a check-cashing agent. This dissection of 
Stewart's testimony, however, overlooks the very reason for which 
Stewart was placed on the stand, to bring a direct link between Barkley 
and Kelly. Stewart was not put on the stand merely to show he was a 
check-cashing agent. He was put on the stand to identify Kelly as the 
fictitious Mr. Barkley (J.A. 41 bottom), This was not the case of a 
grocer or corner pharmacist cashing checks for a customer. This 
testimony by defendant-appellant's own attorney had the purpose of 
identifying Kelly as the proper defendant and was so relied on (J.A. 41 
bottom). Stewart would not have been such a valuable witness if all he 
was doing was identifying checks cashed. He was called as a witness to 
identify his client as Barkley. 


Reference is made that this testimony would be allowable under the 
crime or fraud exception. However, it is important to note that this ex- 
ception is not available in regard to consultation after the commission of 
crime which is when Kelly had his conversations with Stewart according 
to the government's own theory that the giving and dishonoring of a check 
was the crime committed. See Clark v. United States, 289 U.S. 1 (1933). 


8. Reply to Appellee's Argument No. IF 


- 


Although it was pointed out earlier that Government Exhibit No. 4 
was a very specific exhibit, not confusable with other exhibits’ because of 
its color, it should be pointed out that this tainted exhibit was considered 
a vital one in the government's case. The government in its brief points 
out that cross-examination could have served to clear up the discrepancy. 
Yet this goes against the burden that the government must prove its case 
and when it creates a discrepancy it must take the consequences, whether 
challenged or not. 


9. Reply to Appellee's Argument No. II 


This argument is devoted to the three counts involving the firm of 


Jones-Kreeger. From the government's own key witness the questions of 
agency and authority were raised. It would hardly be good law that every 
agent who acts under a mistaken understanding of his authority can be 
heid liable for the crime of false pretenses; but this is the direction that 
these counts are heading. 


Appellant is not dealing with some hidden, subjective view when he 
points out the testimony of the witness Day in regard to his understanding 
of appellant's authority. The witness Day very clearly left open the distinct 
possibility that his agent might have had a misunderstanding of his authority. 
When this misunderstanding is created between the principal and agent 
rather than in regard to a third person, this would be an actual authority 
and not an apparent authority. As the government correctly states, ap- 
parent authority has to do with third persons whereas actual authority is 
a question between the principal and his agent. 


Since the testimony of the witness Day himself raises the issue as 
to what the actual authority was, appellant's transactions were completely 
consistent with his understanding of his actual authority, which would have 
included using Day's name and account to make transactions for him in his 
stock. 
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